Family Law: Divorce—Consideration of Fault in
Property Division and Maintenance Decisions
[In re Marriage of Sommers, 246 Kan. 652,

792 P.2d 1005 (1990)]

I. INTRODUCTION

In In re Marriage of Sommers,! the Kansas Supreme Court holds that when
the ground for divorce is incompatibility, trial courts may not consider marital
fault as a factor in dividing property or in awarding maintenance.2 However,
when fault is the ground for divorce, marital fault may be factored into property
decisions only when it “relates to the present or future financial circumstances of
the parties” and in rare situations involving extreme misconduct.? In determin-
ing maintenance awards, a trial court’s discretion to consider fault remains
unsettled.

II. CASE DESCRIPTION

In Sommers, a divorce was filed and granted on the incompatibility ground.
The primary dispute at trial concerned the division of the marital property,
maintenance award, and attorney fees. The trial court allowed the wife to pres-
ent evidence concerning the husband’s alleged infidelity. The court factored the
husband’s marital fault into the awards of maintenance and division of marital
property.* The husband appealed the trial court decision,® claiming the court
abused its discretion in considering fault in a no-fault divorce. He argued that
the trial court’s admission of fault in awarding maintenance and division of

1. 246 Kan. 652, 792 P.2d 1005 (1990).

2. Id. at 653, 656, 792 P.2d at 1007, 1009; see KAN. STAT. ANN. § 60-1601 (1983)(incompati-
bility listed as ground for divorce and separate maintenance); Id. § 60-1610(b)(1), (2) (Supp.
1990)(division of property and maintenance included as authorized orders in a divorce decree); see
also In re Marriage of Trahan, Nos. 64,024, 64,025, slip op. (Sup. Ct. Kan. filed Oct. 26, 1990). The
Trahan decision involved a divorce filed and granted on incompatibility. Id. at 2-3. The husband
contended the trial court erred when dividing the marital property by not considering the wife’s fault
in refusing marriage counseling. /d. at 5. The Kansas Supreme Court cited the Sommers decision to
support a finding that “[e]vidence of fault is inadmissible in actions seeking marital dissolution on
the ground of incompatibility.” Id. at 6 (citing In re Marriage of Sommers, 246 Kan. 652, 656, 792
P.2d 1005, 1009 (1990)). But cf. Laster, Admissibility of Evidence of Marital Infidelity after Som-
mers, 14 J. KAN. TRIAL LAw. A. 23 (1991). The Sommers decision also may be interpreted to bar
evidence of fault in divorces filed on the incompatibility ground only “when the purpose of the
introduction [of the fault evidence] is to establish incompatibility.” Id. at 25. Arguably, in an in-
compatibility grounded divorce, evidence of marital fault may be admitted

when the purpose of the introduction of the evidence is not for the purpose of seeking

penalization of a party for the conduct, but rather for the purpose of examination of a

relevant consideration under [Kansas Statutes Annotated] § 60-1610(b)(1) i.e. the present

and future earning capacities of the parties or dissipation of assets.

Id. (citing Kansas Statutes Annotated § 60-1610(b)(1) (Supp. 1990)).

3. Sommers, 246 Kan. at 657-59, 792 P.2d at 1010. The only fault ground contained in the
Kansas Divorce Code is “failure to perform a material marital duty or obligation.” KAN. STAT.
ANN. § 60-1601(a)(2) (1983). For a discussion of the admission of marital fault evidence in property
division, see infra notes 39-43 and accompanying text.

4. Sommers, 246 Kan. at 653-54, 792 P.2d at 1006-07.

5. In re Marriage of Sommers, No. 63,700 (Kan. Ct. App. Nov. 22, 1989). The Kansas Court
of Appeals affirmed the trial court’s decision without an opinion.
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property was improper because consideration of fault in a divorce filed on the
incompatibility ground is contrary to the no-fault divorce concept.6

To determine if trial courts have discretion to consider fault in financial
matters, the Kansas Supreme Court reviewed the legislative history of the 1982
amendments to the Kansas Divorce Code.” The court rules that fault is not
admissible when considering property division or maintenance in the dissolution
of a marriage filed on the incompatibility ground.®

III. ANALYSIS

In domestic relations law, a rapid transformation from fault-based to no-
fault divorce has occurred in recent decades.® Although remnants of the tradi-
tional fault-based system have been retained in many state statutes, most fault-
based grounds seldom are used. Every state now has adopted a no-fault ground
for divorce.!° The Kansas Legislature added incompatibility to the divorce code

6. Sommers, 246 Kan. at 655, 792 P.2d at 1007-08; see also Appellant’s Brief at 7-8, In re
Marriage of Sommers, 246 Kan. 652, 792 P.2d 1005 (1990)(No. 89-63700-A). The husband main-
tained that the incompatibility ground “is not based upon the fault of either party.” He argued that
fault is not relevant in a divorce filed on incompatibility. Id. at 8.

A second issue raised in the Sommers case was whether United States Postal Service retirement
benefits are marital property that a trial court can divide in a divorce. The supreme court found that
K.S.A. § 23-201(b), which refers to retired military pay, includes postal service retirement pay.
“There is no logical reason why one type of retirement benefits for federal services should be treated
differently from another.” Sommers, 246 Kan. at 660, 792 P.2d at 1011 (citing Kansas Statutes
Annotated § 23-201(b) (1988)); see In re Marriage of Harrison, 13 Kan. App. 2d 313, 315, 769 P.2d
678, 679-80 (1989)(military retirement pay is marital property subject to division upon divorce under
K.S.A. § 23-201(b)).

7. Sommers, 246 Kan. 652, 653, 792 P.2d 1005, 1007 (1990). The court has considered the
amended code in three cases without directly considering marital fault in financial matters. See In re
Marriage of Brown, 247 Kan. 152, 795 P.2d 375 (1990). In Brown, the divorce had been granted in
another state. The Kansas trial court awarded Mrs. Brown “past due support” in an amount equal
to the military spousal allowance that she had not received from her husband during the marriage.
The issue was whether maintenance could be awarded as “past due support.” The supreme court
found that the trial court had abused its discretion in making a retroactive award of maintenance
because maintenance is exclusively for future support. Id. at 166-67, 795 P.2d at 384-85; Clark v.
Clark, 236 Kan. 703, 696 P.2d 1386 (1985). The Clark court considered the division of property and
the denial of alimony resulting from a divorce. Id. at 703, 696 P.2d at 1386. The opinion listed the
factors to consider in property division developed in the case law prior to the 1982 divorce code
amendments, including “the question of fault when determined.” The Clark court did not address
the fact that this language was omitted from the 1982 statutory list. Id. at 707, 696 P.2d at 1389;
Reich v. Reich, 235 Kan. 339, 680 P.2d 545 (1984). The Reich court listed the property division
factors from the preamendment case law. The court noted that fault was deleted from the
mandatory factors listed in the amended statute. Because fault was not an issue in Reich, the court
did not consider whether fault remained a discretionary factor in property division. Id. at 341-42,
680 P.2d at 547.

8. Sommers, 246 Kan. at 653, 656, 792 P.2d at 1007, 1009; see also In re Marriage of Trahan,
Nos. 64,024, 64,025, slip op. at 6 (Sup. Ct. Kan. filed Oct. 26, 1990)(citing In re Marriage of Som-
mers, 246 Kan. 652, 656, 792 P.2d 1005, 1009 (1990))(“Evidence of fault is inadmissible in actions
seeking marital dissolution on the ground of incompatibility.”).

9. See J. GREEN, J. LONG & R. MURAWSKI, DISSOLUTION OF MARRIAGE, FAMILY LAw
SERIES 4 (1986)[hereinafter DISSOLUTION OF MARRIAGE]. In the United States, divorce historically
was a remedy for breach of the marital contract by one or both spouses. Marital fault provided
courts with a “justification for terminating a marriage.” Id. Changes in scciety shifted the function
of marriage away from the contractual duties of spouses and toward satisfaction of each party’s
needs for “comfort, companionship, love, and support.” Id. The no-fault divorce movement al-
lowed divorce without proof of a party’s fault when either spouse’s needs were no longer being met
in the marriage. Id. at 66-68.

10. Freed & Walker, Family Law in the Fifty States: An Overview, 23 FaM. L.Q. 495, 514
(1990). This trend toward no-fault divorce has been in response to changing attitudes and roles in
American society. DISSOLUTION OF MARRIAGE, supra note 9, at 66-67. The mobility of Ameri-
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cans, the entrance of increasing numbers of women into the work force, and an increased emphasis
on individual self-actualization have resulted in a sharp change in attitudes toward divorce since
World War II. Id. at 66-68; see also L. ELROD, KANSAS FAMILY LAwW HANDBOOK § 9.011, at 9-3
(1983). “Often the divorce was consensual and not the ‘fault’ of either of the parties. Many began to
view marriage as a voluntary union which was not necessarily expected to last forever.” Id. Increas-
ingly, divorce has been perceived as a necessary and useful social institution for dealing with marital
breakdown and not as an evil to be prevented or deterred by strict divorce laws. DISSOLUTION OF
MARRIAGE, supra note 9, at 64-66. Fault is often a symptom of marital breakdown rather than its
cause. Therefore, insisting on proving fault in order to obtain a divorce is seen as unfairly compel-
ling divorcing people into fraud, perjury, and collusion. Schulman, Incompatibility: A New Ap-
proach to the Dissolution of Marriage, 20 U. KAN. L. REv. 227, 227-28 (1972).

In 1969 California adopted a law limiting the grounds for divorce to irreconcilable differences
or insanity. See CAL. C1v. CODE § 4506 (West 1983). The law requires only that one spouse assert
“irreconcilable differences which have caused the irremediable breakdown of the marriage.” Id.
Popular belief that no-fault divorce originated in California is false. DISSOLUTION OF MARRIAGE,
supra note 9, at 61-63. As early as 1931, six states, Kentucky, Louisiana, North Carolina, Rhode
Island, Texas, and Washington, had statutes allowing divorce on the ground of “living separate and
apart.” C. VERNIER, AMERICAN FAMILY LAws 70 (1931). Seven additional jurisdictions included
incompatibility grounds in their statutes prior to 1970: the Virgin Islands, New Mexico, Alaska,
Oklahoma, Nevada, Delaware, and Kansas. DISSOLUTION OF MARRIAGE, supra note 9, at 86.

In 1970 the National Conference of Commissioners on Uniform State Laws (NCCUSL) pro-
posed the Uniform Marriage and Divorce Act (UMDA), which the American Bar Association rec-
ommended for passage by the states in 1974. UNIF. MARRIAGE & DIVORCE AcT, 9A U.L.A. 147,
prefatory note (1987); see Zuckman, The ABA Family Law Section v. the NCCUSL: Alienation,
Separation and Forced Reconciliation over the Uniform Marriage and Divorce Act, 24 CATH. U.L.
REV. 6], 62-74 (1974)(discussion of dispute preceding ABA approval of the UMDA).

The UMDA provides for a nonadversarial approach to divorce. The intent is to break with the
past fault orientation by using different terms and procedures. The neutral phrase, “In re the mar-
riage of __ and _,” is substituted for the customary fault title for divorces, “_v. __.” Divorces are
renamed “‘dissolutions of marriage.” The UMDA provides that the divorce is no longer granted to
either party; instead, the decree results in a change in the status of both parties with no designated
winner and loser. UNIF. MARRIAGE & DIVORCE ACT, supra, at 179, comment § 301. The title
“‘maintenance” is substituted for the old fault word “alimony.” Id. at 238. Decisions about mainte-
nance and property division are decided “without regard to marital misconduct.” The no-fault fac-
tors considered include the financial resources and employment prospects of both parties, the
standard of living established during the marriage, residential custody of the children, the duration
of the marriage, spousal contributions to the marital assets, and the physical and emotional condi-
tion as well as the age of the spouse seeking maintenance. Id. at 238, 348.

By 1980 all American jurisdictions, except Illinois and South Dakota, had enacted some form of
no-fault divorce. Freed & Foster, Divorce in the Fifty States: An Overview, 14 FAM. L.Q. 229, 241
(1981). Although all 50 states included a no-fault ground in their statutes by 1985, courts and legis-
latures across the country have created a variety of approaches to fault in divorce law. Freed &
Walker, supra, at 515-16, 532-33, 546-47. Ten states have abolished all fault grounds and are oper-
ating under the UMDA no-fault approach in deciding maintenance and property division issues. Id.
at 515-16. Three states have no-fault grounds for divorce, but fault may be considered in either
property division or maintenance, or both. Id. at 515-16, 532-33, 546-47. Twenty-one states have
added a no-fault ground to their traditional fault grounds. Id. at 515-16. .
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in 1969.11 The Kansas Supreme Court has interpreted this ground liberally,
finding that fault is not an ‘“‘essential element” of incompatibility.!2

In 1982 the Kansas Legislature adopted changes recommended by the
Family Law Advisory Committee of the Judicial Council (FLAC).!3 In amend-

11. Act of Apr. 18, 1969, ch. 286, 1969 Kan. Sess. Laws 738 (codified at KAN. STAT. ANN.
§ 60-1601 (1979)). The incompatibility ground was added to the bottom of the list. Id. A new code
of civil procedure, effective in 1963, reduced the grounds for divorce from cleven to seven. Divorce
and Alimony, ch. 303, art. 16, 1963 Kan. Sess. Laws 725. The addition of the incompatibility ground
in 1969 was not a radical departure from existing law. Kansas courts liberally interpreted the
grounds of “extreme cruelty” and “gross neglect of duty” to grant divorces when incompatibility
between the spouses resulted in a marital breakdown. Schulman, supra note 10, at 230; see Preston
v. Preston, 193 Kan. 379, 380-81, 394 P.2d 43, 45 (1964)(wife’s insobriety and humiliation of spouse
amounted to extreme cruelty); Hammack v. Hammack, 189 Kan. 509, 510-11, 370 P.2d 93, 94-95
(1962)(wife’s nagging, bickering, accusations, and sexual rejection constituted extreme cruelty and
gross neglect of duty); Hoppe v. Hoppe, 181 Kan. 428, 430-32, 312 P.2d 215, 218-19 (1957)(unre-
lenting nagging, swearing, accusations, and denying parentage of child constituted extreme cruelty);
Hayn v. Hayn, 162 Kan. 189, 192-93, 175 P.2d 127, 130 (1946)(extreme cruelty does not require
physical violence or verbal abuse over a long period of time).

The incompatibility ground codifies the trial courts’ tendency to grant divorce if the marital
breakdown is proven by the behavior of one or both parties. Spousal conduct is admissible as evi-
dence of “the personal differences, conflict of personality, and life style which would disrupt, destroy
and derogate the legitimate goals of a matrimonial relationship.” Schulmen, supra note 10, at 149;
see Berry v. Berry, 215 Kan. 47, 523 P.2d 342 (1974). ‘“‘Undoubtedly the legislature in supplying the
additional ground of incompatibility intended to liberalize our divorce laws by broadening the bases
upon which it may be granted, notwithstanding the fact Kansas courts have not been illiberal in their
interpretation of the traditional grounds for divorce.” Id. at 50-51, 523 P.2d at 346; see also Com-
ment, Domestic Relations: Incompatibility Divorce in Kansas — A Movement Toward No-Fault Di-
vorce, 14 WASHBURN L.J. 349, 351 (1975)(Kansas takes a step in no-fault direction with enactment
of incompatibility ground). Kansas is one of six states that has an “incompatibility statute.” See
KAN. STAT. ANN. § 60-1601(a) (1983). The first ground is incompatibility. The third listed ground
is “incompatibility by reason of mental illness or mental incapacity of one or both parties.” Id.; see
also ALA. CobE § 30-2-1(a)(7) (1990)(incompatibility listed seventh among twelve grounds);
ALASKA STAT. § 25-24-050(5)(c) (1983)(nine grounds listed with incompatibility in fifth listing);
NEV. REV. STAT. § 125.010(3) (1983)(incompatibility listed last, after insanity and living separate
and apart one year); N.M. STAT. ANN. § 40-4-1(a) (1983)(incompatibility listed first of four
grounds); OKLA. STAT. ANN. tit. 12, § 1271 (West 1989)(incompatibility seventh among twelve
grounds).

The states adopting an incompatibility ground for divorce moved from fault to no-fault divorces
along an independent path from the states following either the UMDA or California. The “incom-
patibility of temperament” ground came to the United States from Danish. law. The Virgin Islands
retained this ground when they were acquired from Denmark as a United States territory. The
statutory revisions, including incompatibility in state divorce laws, in New Mexico (1933), Alaska
(1935), Oklahoma (1953), Nevada (1967), and Kansas (1969) predated the California law. These
states added incompatibility to existing grounds. The California statute and the UMDA represent
total revisions, eliminating previous fault grounds. DISSOLUTION OF MARRIAGE, supra note 9, at
86-87.

12. Berry, 215 Kan. 47, 50, 523 P.2d 342, 346 (1974). In Berry, the Kansas Supreme Court
broadly defined incompatibility as “a deep and irreconcilable conflict in the: personalities or tempera-
ments of the parties as makes it impossible for them to continue a normal rnarital relationship.” Id.,
523 P.2d at 346 (citing Annotation, Divorce—Grounds—Incompatibility, 58 A.L.R. 1218, 1219
(1982)); see LaRue v. LaRue, 216 Kan. 242, 531 P.2d 84 (1975). Incompatibility “refers to conflicts
in personalities and dispositions so deep as to be irreconcilable and to render it impossible for the
parties to continue a normal marital relationship.” Id. at 245, 531 P.2d at 87-88; North v. North,
217 Kan. 213, 535 P.2d 914, cert. denied, 423 U.S. 940 (1975). In North, the Kansas Supreme Court
considered a claim that the incompatibility divorce ground is unconstitutional because it allows for
unilateral divorce. The supreme court found that the North divorce was not a unilateral divorce
granted on one spouse’s incompatibility. The evidence of lack of “common interests or goals” and
“differing personalities and constant conflicts” proved both parties were incompatible. Id. at 216,
535 P.2d at 917.

13. See Maxwell, In the Best Interests of the Divided Family: An Analysis of the 1982 Amend-
ments to the Kansas Divorce Code, 22 WASHBURN L.J. 177, 177-81, 182 n.42 (1982). The statute
adopted by the 1982 legislature is “‘substantially the same as the original FLAC draft.” Id. at 179.
FLAC:s intent “is important in determining the goals and purposes of the revisions and is essential



1991] Comment 529

ing the divorce laws, the legislature intended to encourage reconciliation and
settlement, reduce the adversarial nature of divorce proceedings, and minimize
the stigma and guilt resulting from an emphasis on fault.!4 The 1982 amend-
ments reduced the grounds for divorce to three: “(1) incompatibility; (2) fail-
ure to perform a material marital duty or obligation; and (3) incompatibility by
reason of mental illness or mental incapacity of one or both spouses.”!> Incom-
patibility was listed first in the amended statute because the legislature assumed
that incompatibility is the basic reason for most marriage breakups. Addition-
ally, incompatibility is the preferred ground.!6

The legislature preserved fault-based divorce in a single ground represented
by the words, “failure to perform a material marital duty or obligation.” This
second ground is intended to encompass all the fault grounds listed in the
preamendment statute.!” FLAC members disagreed whether fault grounds
serve any purpose in divorce proceedings. The primary reason for not barring
fault was some FLAC members’ strong belief that cases would arise, such as
those involving severe physical abuse, in which an option to use fault grounds
would be just.!8

After the Sommers decision, it is necessary to file for divorce under the only
remaining fault ground in order to consider fault in property division or mainte-
nance issues. The court did not decide what circumstances would warrant con-

in interpreting and applying” the present divorce code provisions. Id.; see also Nugent, Some
Thoughts and Approaches to the New Divorce Code, 6 J. KAN. TRIAL LAw. A. 21 (1983). The
legislature adopted all new terminology proposed by FLAC except the replacement of the word
“divorce” with “dissolution of marriage.” Id. at 21.

14. See Maxwell, supra note 13, at 181.

[T]here are three main objectives in amending the old code—first, to maintain a substantial

portion of previous law by codifying case law and using the same statutory numbering

system; second, to reduce the adversarial nature of divorce and custody cases by encourag-

ing settlement and using neutral, court-appointed professionals; and third, to discourage

the search for fault and, instead, resolve conflicts in an objective and positive manner.

Id ; see also Nugent, supra note 13, at 21. “[T]he clear objective [of the legislature] is to soften the
harshness of the purely adversary approach and thereby eliminate as much animosity from the pro-
cess as possible.” Id.

15. Domestic Relations, ch. 152, 1982 Kan. Sess. Laws 659 (codified at KAN. STAT. ANN.
§ 60-1601(a) (1983)). The fault grounds listed in the preamendment code were: abandonment for
one year, adultery, extreme cruelty, habitual drunkenness, gross neglect of duty, and conviction of a
felony resulting in imprisonment subsequent to the marriage. KAN. STAT. ANN. § 60-1601 (1979).

16. See Maxwell, supra note 13, at 180, 182 (FLAC believed incompatibility ground best de-
scribes true cause of most marriage breakups); see also Nugent, supra note 13, at 21.

It is significant that the first ground listed is incompatibility which clearly indicates that

both the authors of the act and the legislature were acknowledging the reality that most

divorces were granted upon that ground and that from a practical standpoint, the ground
itself is less adversarial, consequently less threatening to the other party than the prior
heavily fault oriented concept.

.

17. Maxwell, supra note 13, at 182 (1982)(citing Recommended Amendments to the Kansas
Divorce Code, proposed statute § 60-1601 comment, KAN. JUD. CouNs. BULL. 30 (Dec. 1980)); see
Minutes of the House Committee on Judiciary 1 (Jan. 28, 1982). “Mr. Johntz[, a FLAC member,
testified] that [the committee] took the existing eight grounds of divorce and put them into three
categories: incompatibility, failure to perform a material marital duty or obligation and incompati-
bility by reason of the mental illness or incapacity of one or both spouses.” Id.

18. Maxwell, supra note 13, at 182-83. FLAC drafting committee members had differing opin-
ions about retaining optional fault grounds or eliminating them completely. The decision was to
summarize the previous fault grounds within the relatively innocuous wording, “failure to perform a
material marital duty or obligation.” The references to specific behavior previously contained in the
statute were deleted. Id.
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sideration of fault under “failure to perform a material marital duty or
obligation.”!® To date, no divorce case has reached the Kansas Supreme Court
on this issue. It is foreseeable that this ground will appear more frequently on
future divorce petitions in an effort to persuade courts to consider spousal fault
when deciding the financial disputes between the parties.

The Sommers court anticipated this possibility. The court substantially
narrowed a trial court’s discretion to consider fault in property division if a di-
vorce is filed under failure to perform a material marital duty or obligation. The
court discouraged divorcing parties from attempting to extract an inequitable
share of the parties’ economic assets by choosing the fault ground over the in-
compatibility ground.2® The decision expressly disapproved financial awards to
penalize a “guilty” spouse, even in a fault-based divorce.2! The court, however,
stopped short of barring the use of fault in property division.22

Before 1963 the divorce code in Kansas required the consideration of fault
in both property division and maintenance. Once the required fault of one party
was established, property division and maintenance awards were tailored to pun-
ish the guilty spouse and compensate the innocent one.23> The 1963 Kansas Di-

19. In re Marriage of Sommers, 246 Kan. 652, 657, 792 P.2d 1005, 1010 (1990). The court
discussed the difficulty in defining what conduct is sufficiently egregious to warrant the consideration
of fault. Id., 792 P.2d at 1010. Marital infidelity alone is not a proper consideration for resolving
financial matters. Id. at 658, 792 P.2d at 1009. The court provided examples in which marital fault
may be considered because the conduct affects the financial future of the parties or the award of
particular property.

For illustration, let us say that because of the husband’s mental abuse of the wife she is so

emotionally impaired that her earning capacity is affected. Certainly the court should con-

sider this in its determination of a fair and equitable award. . . . For another example, let

us say that each party is requesting the court to award the family dog to him or her.

Evidence that one spouse has cruelly abused the dog in the past and only seeks it to further

hurt the other spouse, who has great affection for the animal, should certainly be presented

to the court and considered by the court in its division of property. . . . For a final exam-

ple, let us say we have a physician who because of alcoholism or drug abuse is on a down-

ward professional spiral. The physician’s income is high now, but the circumstances show

that this income level is not likely to continue. The trial court should have this information

before it. It might well conclude that the physician’s future ability to pay adequate mainte-

nance and child support is highly questionable and that it would be more provident to
award a greater than usual share of the marital property to the custodial spouse.
Id. at 657-58, 792 P.2d at 1010; see KAN. STAT. ANN. § 60-1601(a)(2) (1983)(“failure to perform a
material marital duty or obligation” as ground for divorce).

20. Sommers, 246 Kan. at 659, 792 P.2d at 1011. The court stated that a decision to seek a
divorce on fault grounds rather than incompatibility should not be made because ““an allegation of
fault might result in a party being awarded a greater share of the parties’ accumulated hoard of nuts
or a lesser share of accumulated debts.” Id., 792 P.2d at 1011.

21. Id. at 658-59, 792 P.2d at 1010. “Fault, as a term of art, is not to be considered in the
determination of the financial aspects of the dissolution of marriage, nor should a penalty be imposed
as a result of such consideration.” Id., 792 P.2d at 1010.

22. Id. at 658-59, 792 P.2d at 1010. For a discussion of the admission of marital fault evidence
in property division, see infra notes 39-43 and accompanying text.

23. See Hopson, Property Rights in Divorce and Separate Maintenance Cases, 30 J. KAN. BAR
A. 302, 303 (1962). Kansas adopted morality into the economic provisions of its divorce code in
1860. The statute adopted that year provided much of the language governing Kansas divorce law
until 1963. Id. at 303-05. If the divorcing husband was the guilty party, the wife received her
property and support from the husband. If the wife was at fault, she was barred from any right to
the husband’s property or to alimony. She received her property, and, at the discretion of the court,
a share of jointly held property. The property of a wife at fault could also be set aside for the
children. KAN. GEN. STAT. § 60-1511 (1949); see also Hopson, supra, at 305-09, 314-15. Kansas
courts had considerable difficulty applying this statute prior to the adoption of the 1963 changes.
Although the statute allowed the courts considerable discretion to divide jointly held property, it
was unclear whether marital property could be awarded to a wife in lieu of support. Id. at 308.
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vorce Code eliminates all mention of fault in the property division and
maintenance provisions. Property division and maintenance are divided into
separate sections.2*

The 1963 property division provision requires that both parties’ property,
however owned or acquired, be divided in a “just and reasonable manner.” The
statute eliminated all mandatory considerations and left the definition of “just
and reasonable” to the courts.?’

The 1963 maintenance provision retained the use of the word “alimony.”
Maintenance, however, is distinguished from the former concept of alimony by
designating the allowance as future support for either party. The decision
whether to award maintenance and the nature of the award is left to the court’s
discretion. The only statutory requirement is that the award be “fair, just and
equitable under all the circumstances.” Modification is limited by a provision
prohibiting an increase of the award without the consent of the paying party.2¢
The Kansas Supreme Court has found that trial courts have broad discretion in
deciding property division and maintenance issues.2”

Support awards were governed by the parties’ fault and not by the spouses’ needs or ability to pay.
Id. at 305-09. Property and support rights needed to be separated and clarified. Id. at 314-15.

24. Divorce and Alimony, ch. 303, art. 16, 1963 Kan. Sess. Laws 725, 728; see Hopson, Divorce
and Alimony Under the New Code, 12 U. KAN. L. REv. 27 (1963)[hereinafter Hopson, Divorce and
Alimony). The drafting committee of the 1963 divorce code intended “to separate the division of
property concept from that of alimony, viewing alimony as a purely future support concept, some-
thing the old code certainly did not do.” Id. at 41.

25. See Hopson, Divorce and Alimony, supra note 24, at 41-42 (source of the property and fault
of the parties is irrelevant under the 1963 statute); see also Zeller v. Zeller, 195 Kan. 452, 407 P.2d
478 (1965). The Kansas Supreme Court found that under the 1963 statute, alimony may be awarded
by the court to either party “irrespective” of fault. The court also found that the new law authorized
courts to divide property without regard to the “source or manner” acquired. Id. at 459, 407 P.2d at
485.

26. Divorce and Alimony, ch. 303, art. 16, 1963 Kan. Sess. Laws 728; see Hopson, Divorce and
Alimony, supra note 24, at 42-43. Under the new statute, alimony awards may be made to either
party. Id. at 42. “[T]he party liable can try to obtain a decrease in what is to be paid, but the
recipient may not ask for an increase.” Id. at 43.

27. See Wofford v. Wofford, 214 Kan. 450, 520 P.2d 1278 (1974). The court recognized that
the economic decisions surrounding a marital breakup cannot be governed by hard and fast rules,
but must be examined on a case-by-case basis. Id. at 453, 520 P.2d at 1280. Adjusting the financial
relationships of divorcing parties requires that the court examine the entire financial position of the
parties and their family. The court may exercise broad discretion to assure the best economic out-
come. Id. at 451-53, 520 P.2d at 1280-81; see also Downing v. Downing, 218 Kan. 549, 542 P.2d
709 (1976). Abuse of discretion by the district court will be found only if no reasonable person
would have agreed with the trial court’s adjustment of the parties’ property rights. Id. at 550, 542
P.2d at 710.

The Kansas Supreme Court also ruled that maintenance could be awarded to a spouse irrespec-
tive of that party’s fault. Zeller, 195 Kan. at 459, 407 P.2d at 484. Because a maintenance decision
is no longer defined by the fault of a party, the court indicated that the decision whether to award
maintenance shall be based on “one party’s needs and the other party’s ability to pay.” Moran v.
Moran, 196 Kan. 380, 386, 411 P.2d 677, 682 (1966).

In the wake of the 1963 divorce code changes, the supreme court outlined the factors for courts
to consider in deciding property division and maintenance issues. Trial courts have the discretion to
consider a spouse’s fault with other case law factors when making property division and mainte-
nance decisions. Id. at 386, 411 P.2d at 682-83; Saint v. Saint, 196 Kan. 330, 335, 411 P.2d 683, 688
(1966). In Moran, both parties had been awarded a divorce on the grounds of extreme cruelty and
gross neglect of duty. Moran, 196 Kan. at 381, 411 P.2d at 679. The husband claimed that the
alimony award to the wife was excessive in light of her misconduct. The supreme court found that
the husband, and not the wife, had presented sufficient evidence of fault. Therefore, the divorce
should have been granted exclusively to him. Furthermore, her fault was one of the factors the trial
court could consider in redetermining the question of alimony. Id. at 384-86, 411 P.2d at 681-83.
In Saint, the husband was granted a divorce on the grounds of extreme cruelty. Saint, 196 Kan. at
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In the 1982 amendments to the Kansas Divorce Code, the legislature
treated the provisions for maintenance and property division differently.2® The
Sommers court, however, did not differentiate between the issues of maintenance
and property division. The words “financial matters” and “financial aspects”
are used throughout the opinion in discussing fault.2? The court may intend to
apply the same limits on the discretion of trial courts in maintenance as the
legislature intended to apply to property division. Another interpretation is pos-
sible. The Sommers limits may apply exclusively to property division. Under
this interpretation, the use of fault in- determining maintenance awards is
unsettled.

There is considerable support for the interpretation that the current statute
allows greater discretion to consider fault in maintenance issues than in dividing
marital property. The factors considered in property division are codified, and
the factor of noneconomic marital fault is eliminated. The statute does not spec-
ify the factors for determining maintenance. The statutory factors for determin-
ing property division are mandatory, while the judicial factors for maintenance
continue to be discretionary.3° Additionally, FLAC did not recommend that
marital fault be eliminated from the discretionary factors in awarding
maintenance.3!

Maintenance and property division are distinct concepts. The purpose of
property division is to distribute equitably the existing assets of the marriage
partnership between the parties. Maintenance is intended to provide future sup-

330, 411 P.2d at 685. The supreme court found that he was entitled to a divorce, having proven
adequately the wife’s fault. The court also found that the lower court had not abused its discretion
in considering her misconduct in deciding alimony and property matters. Id. at 334-35, 411 P.2d at
688.

No-fault factors for consideration by trial courts became well settled in the common law by
1976. The suggested considerations were similar for both property division and maintenance
awards: the parties’ ages; “their present and future earning capacities”; the length of the marriage;
the property owned by them; “the time, source, and manner” of the property’s acquisition; “family
ties and obligations”; and “the parties’ overall financial situation.” See Parish v. Parish, 220 Kan.
131, 133-34, 551 P.2d 792, 795 (1976)(seven no-fault factors to consider in division of property);
Williams v. Williams, 219 Kan. 303, 306, 548 P.2d 794, 797 (1976)(eight no-fault factors to consider
in fixing alimony awards); Almquist v. Almquist, 214 Kan. 788, 792, 522 P.2d 383, 386 (1974)(no-
fault factors common to both alimony and property division).

28. See Domestic Relations, ch. 152, 1982 Kan. Sess. Laws 668, 669 (codified as amended at
KAN. STAT. ANN. § 60-1610(b)(1), (2) (Supp. 1990))(legislature added factors court “shall” con-
sider in property division; no factors listed for maintenance).

29. In re Marriage of Sommers, 246 Kan. 652, 655-59, 792 P.2d 1005, 1008-11 (1990).

30. See Domestic Relations, ch. 152, 1982 Kan. Sess. Laws 668, 669 (codified as amended at
KAN. STAT. ANN. § 60-1610(b)(1) (Supp. 1990)).

In making the division of property the court shall consider the age of the parties; the

duration of the marriage; the property owned by the parties; their present and future earn-

ing capacities; the time, source and manner of acquisition of property; family ties and obli-

gations; the allowance of maintenance or lack thereof; dissipation of assets; and such other

factors as the court considers necessary to make a just and reasonable division of property.
Id.; see also Powell v. Powell, 231 Kan. 456, 648 P.2d 218 (1982).

[Fault] may be considered in fixing alimony. Other matters which may be considered in-

clude the age of the parties, their present and prospective earning capacities, the length of

the marriage, the property owned by them, the parties’ needs, the time, source and manner

of acquisition of property, the family ties and obligations, and the parties’ overall financial

situation.

Id. at 460, 648 P.2d at 221.

31. See Minutes of the House Committee on Judiciary (Jan. 28, 1982). Mr. Johntz, a FLAC
member, testified that the committee “left the concept of fault with alimony.” Id. at 2.



1991] Comment 533

port for one of the parties.32 Each, however, is often a factor a trial court must
consider in deciding the other.33 Because of the interaction between the two,
wider discretion to consider fault in maintenance decisions also could affect the
division of property.34

There is also support for the interpretation that fault consideration will be
limited in maintenance as well as property division decisions. The Sommers
court discussed the consideration of fault in “the financial aspects of the dissolu-
tion of a marriage.”35 Because the financial aspects of a divorce include mainte-
nance and property division, the opinion appears to address both. The supreme
court remanded the Sommers trial court’s maintenance award as well as the

32. See KAN. STAT. ANN. § 60-1610(b)(2) (Supp. 1990). “The decree may award to either
party an allowance for future support denominated as maintenance, in an amount the court finds to
be fair, just and equitable under all of the circumstances.” Id.; see also In re Marriage of Brown, 247
Kan. 152, 795 P.2d 375 (1990). The Kansas Supreme Court remanded a trial court decision that
awarded the wife a lump sum settlement designated as “past due support.” Id. at 166-67, 795 P.2d
at 385. There was no indication that the award involved a division of property. Id. at 164-65, 795
P.2d at 384. The lump sum amounted to past spousal allowance the husband had received from the
Army during the marriage and had not shared with the wife. Id. at 163-64, 795 P.2d at 383. The
supreme court found that K.S.A. § 60-1610(b)(2) allows trial courts to award maintenance for the
exclusive purpose of future support. Id. at 168, 795 P.2d at 386.

33. See Clark v. Clark, 236 Kan. 703, 696 P.2d 1386 (1985). In Clark, the trial court awarded
the only income producing property, a milk route, to the husband. He was required to pay half the
value of the route to the wife in 36 monthly installments of $350. Id. at 704, 696 P.2d at 1387.
Although the wife needed additional support, the husband was unable to pay alimony. The supreme
court found that because of the limited assets and heavy debts of the marriage, the trial court did not
abuse its discretion by not awarding maintenance. Id. at 708, 696 P.2d at 1389-90; Powell v. Powell,
231 Kan. 457, 648 P.2d 218 (1982). In Powell, the trial court set aside over two-thirds of the marital
property to Dr. Powell. The Kansas Supreme Court found that the trial court did not abuse its
discretion by balancing the unequal property division with maintenance awarded to Mrs. Powell.
Id. at 458-60, 648 P.2d at 220-22; Almquist v. Almquist, 214 Kan. 788, 522 P.2d 383 (1974). The
Kansas Supreme Court held that a decision not to award maintenance must be considered when
dividing marital property. Property division and maintenance cannot be considered independently.
Id. at 793, 522 P.2d at 387. In Almgquist, the wife had declined alimony. She appealed what she
claimed was an inequitable property division. Id. at 789, 522 P.2d at 385. The supreme court found
that the trial court had abused its discretion by failing to consider the omission of alimony in divid-
ing the marital property. Id. at 793-94, 522 P.2d at 387. Although the allocation of property was
left undisturbed, the court found that an additional lump sum award should be added to the judg-
ment in favor of the wife. Id. at 794, 522 P.2d at 387; Wofford v. Wofford, 214 Kan. 450, 520 P.2d
1278 (1974). In Wofford, the divorcing parties had dependent children, health problems, limited
property and earning potential, and “debts beyond the capabilities of the parties to handle.” Id. at
451, 520 P.2d at 1280. The trial court concluded that “a decision as to any one of [the] issues [of
maintenance, child support, or property division] cannot be made intelligently without regard to the
others.” Id. at 451, 520 P.2d at 1280. The supreme court upheld the trial court’s division of prop-
erty decision. Id. at 452-53, 528 P.2d at 1280-81; see also L. ELROD, supra note 10, § 10.061(2), at
10-35. “The purpose of both the property division and maintenance provisions are to achieve a fair
economic settlement, sharing the assets and debts of the marital relationship.” Id.; Krauskopf, The-
ories of Property Division/Spousal Support: Searching for Solutions to the Mystery, 23 FaM. L.Q. 253
(1989). In decisions concerning property division and support, the goals “are to achieve a fair shar-
ing of the assets and obligations of the marital partnership and to also achieve a fair sharing of the
personal gains and personal losses either spouse has enjoyed or suffered because of service to the
family created by their marriage.” Id. at 257. One party should not “suffer unduly while the other
gains because of the marriage experience.” Id. at 256.

34. See Powell, 231 Kan. at 460, 648 P.2d at 221 (court upheld alimony awarded to wife in lieu
of property); Wofford, 214 Kan. at 452, 520 P.2d at 1280-81 (property awarded to wife in lieu of
alimony upheld). Courts may issue property division orders and support awards to accomplish the
same purposes. One spouse may be awarded a larger share of the marital assets with the purpose of
providing future support because of the higher earning potential of the other spouse. Alternatively, a
court may provide maintenance to one spouse for the purpose of balancing an undivided marital
property award to the other spouse. Krauskopf, supra note 33, at 253-55.

35. In re Marriage of Sommers, 246 Kan. 652, 655, 657, 659, 792 P.2d 1005, 1008, 1010 (1990).
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property division decision.3¢ According to the Sommers court, the legislature
intended “that marriage dissolutions occur with minimal hostility and vitupera-
tion.”37 The legislature’s intent to limit the consideration of fault in mainte-
nance decisions is supported by the elimination of the old fault connected term
“alimony” in favor of “maintenance.” FLAC recommended the change in ter-
minology because “maintenance” better describes the future support purpose of
the payment and “is not as stigmatizing as the term alimony.”38

In Sommers, the Kansas Supreme Court found that trial courts may con-
sider circumstances constituting a traditional fault ground when dividing mari-
tal property.3® The marital misconduct involved must relate to “a realistic
evaluation of the present and future circumstances of the parties or the award of
any particular property.”4° All factors affecting the future economic welfare of
the parties and their children is relevant and should be considered by the trial
court.

When making property division decisions following a divorce, the trial
court may not punish a “guilty” spouse except in rare and extreme situations.
The court created a narrow exception in which a trial court may impose a finan-
cial penalty in dividing property, a “‘rare and unusual situation where a party’s
conduct is so gross and extreme that failure to penalize therefor would, itself, be
inequitable.”*! The court concluded that, according to the legislative history of
the 1982 amendments to the property division section, courts have discretion to
consider “extreme cases of marital fault, such as spousal abuse, in dividing the
property.”’42 The court’s interpretation also is supported by the statutory lan-

36. Id. at 660, 792 P.2d at 1011.
37. Id. at 659, 792 P.2d at 1010-11.

38. Maxwell, supra note 13, at 227; see Nugent, supra note 13, at 21 (“the onerous term ‘ali-
mony’ abandoned in favor of the less troublesome term ‘maintenance’ >*).

39. Sommers, 246 Kan. at 657, 792 P.2d at 1010. Marital fault as “a term of art” may be
considered if the misconduct is “relative to a ground for dissolution of the marriage and penalties
arising therefrom.” Id., 792 P.2d at 1010; see Laster, supra note 2, at 23-24. “[T]he Court in Som-
mers makes it . . . clear that the ground of divorce contained in K.S.A. § 60-1601(a)(2) of ‘failure to
perform a [material] marital duty or obligation’ incorporates the previous fault ground of adultery.”
Id. at 23 (citing Kansas Statutes Annotated § 60-1601(a)(2) (1983)). “The Court does not rule out
the possibility that factual circumstances could exist in which evidence of marital infidelity could be
admissible as relevant evidence in considering the circumstances of the parties as they exist.” Id. at
24.

40. Sommers, 246 Kan. at 658, 792 P.2d at 1010.
41. Id. at 659, 792 P.2d at 1010.

42. Id. at 657,792 P.2d at 1010 (citing Maxwell, In the Best Interests of the Divided Family: An
Analysis of the 1982 Amendments to the Kansas Divorce Code, 22 WASHBURN L.J. 177, 226 (1982)).
The House of Representatives determined that certain types of marital fault were relevant to division
of property. The Senate concluded that noneconomic fault should be excluded. A compromise was
necessary to satisfy legislators who were reluctant to prohibit the courts’ consideration of extreme
fault in property division. The final legislation does not bar the consideration of fault or list it as a
specific factor. Id., 792 P.2d at 1010 (citing Maxwell, In the Best Interests of the Divided Family: An
Analysis of the 1982 Amendments to the Kansas Divorce Code, 22 WASHBURN L.J. 177, 226-27
(1982)); see KAN. STAT. ANN. § 60-1610(b)(1) (Supp. 1990)(listing factors court “shall” consider in
property division); see also K.C. Star, Feb. 9, 1991, at C3, col. 1. In February 1991 Deborah Schnei-
der was granted a divorce on the grounds of her husband’s failure to perform a material marital duty
or obligation. Major Schneider was convicted four months earlier of attempting to murder Deborah
by hitting her over the head with a toilet tank lid while she slept. He was acquitted eight months
earlier of alleged attempted murder for dropping Deborah over an eighth-floor hotel railing. The
trial judge also granted Major Schneider a divorce on incompatibility. Id.
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guage, “such other factors as the court considers necessary to make a just and
reasonable division of property.”43

The Sommers marital fault exception is distinct from dissipation of assets,
specifically listed in the statutory factors considered in property division.**
Marital fault includes misconduct that traditionally served as fault grounds for
divorce: abandonment, adultery, extreme cruelty, habitual drunkenness, gross
neglect of duty, or conviction of a felony.4> Dissipation of assets, however, is
economic fault. Dissipation of assets occurs when a spouse intentionally de-
pletes marital assets for a private purpose outside the marriage or attempts to
conceal property subject to division in the divorce.#¢ Trial courts statutorily are
required to consider dissipation of assets. The consideration of marital fault

43. KAN. STAT. ANN. § 60-1610(b)(1) (Supp. 1990); see Sommers, 246 Kan. at 657, 792 P.2d
at 1010. “As a compromise the conference committee [of the legislature] determined that fault
would not be listed specifically as a factor ‘the court shall consider,” but could be considered with
‘such other factors as the court considers necessary to make a just and reasonable division of the
property.”” Id., 792 P.2d at 1010 (citing Maxwell, In the Best Interests of the Divided Family: An
Analysis of the 1982 Amendments to the Kansas Divorce Code, 22 WASHBURN L.J. 177, 226-27
(1982)).

44. See Hartland v. Hartland, 777 P.2d 636 (Alaska 1989). Evidence that a spouse’s marital
misconduct disrupted the marital relationship is not admissible fault in determining the appropriate
property division in a no-fault divorce. Id. at 642. Dissipation of marital assets for one spouse’s
benefit, however, should be considered by the court in dividing marital property. Id. at 642-43; see
also Booth v. Booth, 7 Va. App. 22, 371 S.E.2d 569 (1988). Dissipation of assets is ‘“waste” of
marital property “for a purpose unrelated to the marriage and in derogation of the marital relation-
ship at a time when the marriage is in jeopardy.” Id. at 31, 371 S.E.2d at 572; Freed & Walker,
Family Law in the Fifty States: An Overview, 19 FaM. L.Q. 331 (1986). “The trend is to minimize
the importance of marital misconduct as a factor” in divorces. Id. at 364. Economic misconduct or
dissipation of assets, however, is a specific factor to be considered in property division in most states.
Id.

In Kansas, the economic fault factor of “dissipation of assets” is included in the property divi-
sion statute. Domestic Relations, ch. 152, 1982 Kan. Sess. Laws 668 (codified as amended at KAN.
STAT. ANN. § 60-1610(b)(1) (Supp. 1990)); see Maxwell, supra note 13, at 226. *“[D]issipation of
assets was added to the statutory list [by the legislature], but this factor was not found in the cases.”
Id. Marital fault was specifically listed as a factor in the preamendment cases, but was not included
in the statutory list. Id.; see also Powell v. Powell, 231 Kan. 456, 460, 648 P.2d 218, 221-22
(1982)(fault among the factors that may be considered in deciding alimony).

45. See Sommers, 246 Kan. at 657, 792 P.2d at 1010. The Kansas Supreme Court referred to
fault as “a term of art.” Additionally, marital fault must be conduct that would constitute a fault
ground. Id., 792 P.2d at 1010. The fault grounds are no longer listed in the statute. Domestic
Relations, ch. 152, 1982 Kan. Sess. Laws 659 (codified at KAN. STAT. ANN. § 60-1601(a) (1983)).
The 1982 legislature summarized previous statutory fault grounds under “failure to perform a mate-
rial marital duty or obligation.” Maxwell, supra note 13, at 182-83.

46. See In re Marriage of Powell, 13 Kan. App. 2d 174, 180-81, 766 P.2d 827, 832 (1988). In
Powell, the husband became incapacitated during the marriage. As the guardian and conservator,
his wife received his personal injury settlement and social security benefits. These funds were com-
mingled in joint marital accounts with the wife’s earnings, inheritance, and a loss of consortium
settlement. Id. at 175, 766 P.2d at 828. When the couple divorced, the trial court divided the
property equally, subtracting loans made by the wife from her share. Id. at 178, 180, 766 P.2d at
830, 832. The husband appealed the property division, claiming that his wife dissipated the assets
during the marriage. The supreme court found no evidence that the wife had squandered funds. /d.
at 180-81, 766 P.2d at 832; see also Rosenberg v. Rosenberg, 64 Md. App. 487, 497 A.2d 485, cert.
denied, 305 Md. 107, 501 A.2d 845 (1985). The husband dissipated marital assets by making a loan
and cash advances to the woman who became his second wife. Additionally, he went to great
lengths to conceal the transactions. The court subtracted the dissipated assets from his share of the
property division. Id. at 502-04, 497 A.2d at 492-93; Booth, 7 Va. App. at 27-28, 371 S.E.2d at 572-
73. The court concluded the wife’s expenditure of $60 thousand of marital assets on stock market
losses was dissipation of assets. This “waste” may be considered when dividing the marital property.
Id., 371 S.E.2d at 572-73.
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under “such other factors as the court considers necessary to make a just and
reasonable division of the property” is discretionary.4’

Three justices were unwilling to support the Sommers majority’s limitations
on the trial court’s discretion to consider marital fault in a failure to perform a
material marital duty or obligation case. The dissenting justices disagreed that
the legislature intended to “reduce the scope of trial court discretion” in a fault-
grounded divorce so narrowly.4® Furthermore, the dissent noted that the Som-
mers case is a no-fault divorce, filed on incompatibility grounds. The issue of
the consideration of marital fault in a divorce filed on the fault ground was not
before the court.#® Therefore, the majority’s comments concerning the discre-
tion of trial courts to consider fault in a failure to perform a material marital
duty or obligation case are dicta. In a future case filed on the fault ground, the
dissent left the discretion to consider marital fault in deciding property division
and maintenance to the trial court. Furthermore, the dissenting justices would
preserve for the legislature the decision to reduce trial courts’ discretion to the
extent suggested in the majority opinion.3°

IV. CONCLUSION

In In re Marriage of Sommers, the Kansas Supreme Court holds that a trial
court does not have discretion to admit evidence of marital fault when deciding
property division or maintenance issues in an incompatibility divorce.5! Addi-
tionally, the Sommers majority finds that the discretion to consider marital fault
in division of property in a fault-grounded divorce is limited severely. Fault is to
be considered only if it is extreme or related to the present and future financial
realities the parties face.52 The dissent, however, argued that the consideration
of fault in division of property should be left to the trial court’s discretion in a
divorce grounded on failure to perform a material marital duty or obligation.>3
The dissent asserted that the decision to limit severely trial courts’ discretion to
consider fault in property division should be made by the Kansas Legislature.3*

The Sommers court does not specifically address fault consideration in
maintenance decisions in divorces filed on the fault ground. The legislative his-

47. See KAN. STAT. ANN. § 60-1610(b)(1) (Supp. 1990). The statute lists “dissipation” of as-
sets among the factors “the court shall consider.” The phrase “as the court considers necessary”
provides trial courts with the discretion to consider factors not specifically listed. Id.; see also Som-
mers, 246 Kan. at 657, 792 P.2d at 1010. Fault or marital misconduct is included in “such other
factors as the court considers necessary to make a just and reasonable division of the property.” Id.,
792 P.2d at 1010 (citing Maxwell, In the Best Interests of the Divided Family: An Analysis of the
1982 Amendments to the Kansas Divorce Code, 22 WASHBURN L.J. 177, 226 (1982)).

48. Id. at 662, 792 P.2d at 1012 (Miller, C.J., Six, J., & Lockett, J., dissenting).

49. See id. at 660-62, 792 P.2d at 1011-12 (“The majority reaches beyond the factual perime-
ters of the case at bar.”).

50. Id. at 662, 792 P.2d at 1012.

51. Seeid. at 653, 656, 792 P.2d at 1007, 1009. The Kansas Supreme Court found that the trial
court erred in considering the husband’s infidelity when dividing the property in a divorce filed on
the incompatibility ground. Id., 792 P.2d at 1007, 1009; In re Marriag: of Trahan, Nos. 64,024,
64,025, slip op. at 6 (Sup. Ct. Kan. filed Oct. 26, 1990)(citing /n re Marriage of Sommers, 246 Kan.
652, 656, 792 P.2d 1005, 1009 (1990))(*“Evidence of fault is inadmissible in actions seeking marital
dissolution on the ground of incompatibility.”).

52. Sommers, 246 Kan. at 657-59, 792 P.2d at 1010-11. For a discussion of the permissible
consideration of fault, see supra notes 39-43 and accompanying text.

53. Id. at 662, 792 P.2d at 1012.

54. Id., 792 P.2d at 1012.
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tory supports trial courts’ continued discretion to consider fault in making main-
tenance awards.>> The majority opinion, however, appears to limit fault in
maintenance as well as property division.56

Marti Crow

55. For a discussion of a court’s discretion to consider fault in maintenance awards, see supra

text accompanying notes 30-31.
56. For a discussion of limiting consideration of fault in maintenance and property division

awards, see supra text accompanying notes 35-38.



