
REAL PROPERTY-JOINT TENANCY-RIGHT OF SURVIVORSHIP 

W. M. Snell and Georgia Snell, his wife, were grantees of land in 
Edwards County, Kansas under a special warranty deed recorded 
in 1941. Relevant portions of the deed read as follows: ..... and 
W. M. SNELL AND GEORGIA ELMA SNELL, his wife, or the .'lUr·· 
vivor of either ... ,to found in the introductory clause. In the 
granting clause appear the words " ... unto the said parties of the 
second part, their heirs and assigns . ... " Following the recital of 
exceptions and reservations are the words ". . . and grantees do 
hereby covenant and agree for themselves, their heirs, executors 
and administrators or assigns . ... " In the habendum and warranty 
clause the words " ... unto the said parties of the second part and 
unto their heirs and assigns forever, ... " appear twice. Georgia 
Snell died intestate in 1947 and was survived by her husband, W. 
M. Snell, a son, James Riggs, and a granddaughter, Dianna Riggs, 
minor child of a deceased son. The plaintiff, James Riggs, brought 
an action to quiet title, for partition of the land, and for an account­
ing of the rents and profits. Plaintiff based his action on the theory 
that the language of the deed had granted an estate of tenancy in 
common to Snell and his deceased wife and upon her death in­
testate, plaintiff was entitled to a share in the property under the 
Kansas law of descent and distribution. 

The defendant, W. M. Snell, demurred on the ground that the 
plaintiff's petition failed to state a cause of action, since the lan­
guage of the deed granted to his deceased wife and him an estate 
in joint tenancy with the right of survivorship vesting the entire 
fee in him upon her death. The demurrer was overruled by the 
district court and defendant appealled. On appeal the Supreme 
Court of Kansas affirmed the decision of the district court and 
held: the language of the deed created a tenancy in common. Riggs 
v. Snell, 186 Kan. 355, 350 P.2d 54 (1960); rehearing denied, 186 
Kan. 725,352 P.2d 1056 (196O). 

In an opinion by Justice Price, the court stated that this language 
did not make it clear that a joint tenancy was intended as required 
by statute. l An analysis of this decision must necessarily begin 
by noting certain features that distinguished joint tenancies from 

lG.S. KAN. 1949, 58·501. "Real or personal property granted or devised to two or more 
persons including a grant or devise to a husband and. wife shall create in them a tenancy 
in common with respect to such property unless the language used in such grant or devise 
makes it clear that a joint tenancy was intended to be created: Except, That a grant or 
devise to executors or trustees, as such, shall create in them a joint tenancy unless the 
grant or devise expressly declares otherwise. 
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tenancies In common at common law. One such feature was the 
right of survivorship-a characteristic which was the prime at­
tribute of joint tenancy, but which was not an incident of tenancies 
in common.2 Another important difference was that the courts 
favored joint tenancies.S Thus, at common law a conveyance or 
devise to two or more persons was presumed to have created an 
estate in joint tenancy unless there was language in the deed or will 
to indicate a contrary intent.4 

This presumption in favor of joint tenancies eventually met with 
disfavor in most of the states and in England resulting in judicial 
rejection and legislative change.5 In line with this trend the Kan­
sas legislature in 1891 enacted the following statute:6 

If partition be not made between joint tenants or joint owners of estates 
in entirety, whether they be such as might have been compelled to make 
partition or not, or whatever kind the estate or thing holden or possessed 
be, the parts of those who die first shall not accrue to the survivors, but 
shall descend or pass by devise, and shall be subject to debts or charges 
and be considered to every other intent and purpose as if such joint tenants 
or tenants of estate in entirety had been or were tenants in common; but 
nothing in this act shall be taken to affect any trust estate. 

2Baker v. Stewart, 40 Kan. 442, 19 Pac. 904 (1888); Simons v. McLain, 51 Kan. 153, 32 
Pac. 919 (1893); 2 TIFFANY, REAL PROPERTY, § 419 (3d ed. 1939). There were also other 
characteristics which distinguished the two tenancies. At common law an estate in joint 
tenancy had four essential elements-unity of interest, title, time, and possession-that 
must have been present before such tenancy was created. Carson, Executrix v. Ellis, 186 
Kan. 112, 115, 348 P.2d 807 (1960); TIFFANY, Id. § 418. These four unities created a 
tenancy by the entirety if the cotenants were husband and wife. This tenancy was essen· 
tially a form of joint tenancy, modified by the common law theory that husband and wife 
were one person. TIFFANY, Id. § 430. The creation of a tenancy in common, however, 
only required unity of possession and the right of each cotenant to occupy the whole of 
the property in common with the other cotenants. Fry v. Dewees, 151 Kan. 488, 99 P.2d 
844 (1940); TIFFANY, Id. § 426. It may be noted in regard to the unities now required 
for the creation of a ioint ten~ncy that the Kansas legislature in 1955 enacted an amend· 
ment to G.S. KAN. 1949, 58-501, which in one of its provisions eliminated the need for a 
straw man in conveyances designed to create a joint tenancy in the grantees where the 
~rantor was himself an owner or a joint owner of the property conveyed and also one of 
the grantees. G.S. KAN. 1959 Supp., 58-501. 

3TIFFANY, Id. § 421. This authority points out that the favoritism seemed to be the 
result of a desire on the part of the courts to lessen the feudal burdens of the tenants, 
since only one suit and service was due the feudal lord from all of the joint tenants. Fur· 
thermore, the surviving tenants would acquire the share of a deceased tenant free from the 
burdens in favor of the lord which ordinarily would accrue on the death of a tenant of 
land. 

4Baker v. Stewart, supra note 2; Simons v. McLain, supra note 2; TIFFANY, supra note 
2 § 421. 

5TIFFANY, Ibid. This authority explains that the decline of the feudal system did away 
with the reason for the presumption favoring joint tenancies, and that equity thus came 
to regard survivorship as productive of iniustice in that it made no provision for prosterity. 
For a more complete history see 7 J.B.A.K. 377. 

6G.S. KAN. 1935, 22-132. 
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A line of judicial decisions construing the statute followed its 
enactment.7 One such decision was the case of Withers v. Barnes,s 
wherein the Supreme Court of Kansas was called upon to interpret 
the language of a deed which conveyed realty to " ... Jessie Barnes 
and Caroline A. Barnes, or the survivor .... "9 Jessie died before 
delivery of the deed, and thus the grant to her failed. The first 
question before the court was whether the delivery to Caroline was 
valid. This issue was decided in the affirmative and the court was 
then confronted with the nature of the interest thus created. The 
plaintiffs argued that Caroline only took an undivided one-half 
interest in the property because the statute nullified the words 
" ... or the survivor ... "10 and therefore defeated her claim to the 
entire fee. On holding that Caroline was entitled to the entire fee 
the court said that the statute "abolished joint tenancies and the 
doctrine of survivorship by operation of law." But, the court con­
tinued, saying: H "It would be far-fetched indeed to hold that the 
grantor of a fee could not purposely make a conveyance which 
would confer common ownership on two grantees or the entire fee 
on one of them upon the death of the other." 

The effect of this construction of the statute was to destroy the 
legal presumption that existed at common law in favor of the crea­
tion of joint tenancies. It was not joint tenancy and survivorship 
that was abolished, but the presumption favoring its creation over 
tenancies in common. In Malone v. Sullivan12 the court upheld the 
construction given the statute in the Withers decision and quoted 
from several cases from other jurisdictions having similar statutes. 
These authorities all stood for the proposition that although joint 
tenancy and the doctrine of survivorship were abolished by statute, 
such statutes do not operate to prohibit persons from contracting 
as to survivorship or prohibit a testator from providing that an in­
terest in property shall be dependent on survivorship. 

The statute of 1891 remained in effect unchanged until the new 
property act of 1939,13 at which time the old statute was redrafted 

7Simons v. McLain, supra note 2; Boyer v. Sims, 61 Kan. 593, 60 Pac. 309 (1900); 
Stewart v. Thomas, 64 Kan. 511, 68 Pac. 70 (1902); Holmes v. Holmes, 70 Kan. 892, 79 
Pac. 163 (1905); Best v. Tatum, 78 Kan. 215, 96 Pac. 140 (1908); Withers v. Barnes, 95 
Kan. 798, 149 Pac. 691 (1915); Malone v. Sullivan, 136 Kan. 193, 14 P.2d 647 (1932); 
Cress v. Hamnett, 144 Kan. 128. 58 P.2d 61 (1936). 

8Supra note 7. 
91d. at 799. 
10lbid. 
HId. at 802. 
12Supra note 7. 
laIn 1939 the statute of 1891 (G.S. !UN. 1935, 22-132) was repealed and the revised 

statute was enacted as 58-501. 
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by the judicial council and enacted in its present form except as 
amended.14 The judicial council rewrote the statute to clarify it 
and make it apply to both real and personal property, in harmony 
with the construction given the old statute by the supreme court 
as interpreted by the council. lII In Bouska v. Bouska16 this statu­
tory revision was recognized with approval, the court stating that 
the council's interpretations of the court's former decisions under 
the statute of 1891 were in conformity with the interpretation 
placed by courts of other jurisdictions having similar statutes. Un­
der such statutes the presumption in favor of tenancies in common 
must be rebutted by a contrary intent that plainly appears on the 
instrument itself. Although the law applicable to the facts17 in the 
Bouska case was the statute of 1891 and its judicial interpretations, 
the court nevertheless used the 1939 statute as a guide or a key to 
an understanding of this prior law because of the aforementioned 
nature of its revision. Thus, the court accepted the revision as a 
codification of the former law that set out what had to be done to 
create a joint tenancy. In its decision the court stated:18 "The 
question therefore is not whether joint tenancy may be created by 
a conveyance of the character here involved but rather whether 
the instant conveyance clearly discloses an intention to create such 
a tenancy." (Emphasis supplied). 

There have been several cases where the statute of 1939 was the 
controlling statute directly applicable to the instrument under con­
sideration which have upheld the basic proposition encompassed 
by the above-quoted language.19 The question then remains as to 
what language is necessary to satisfy the "clear" requirement of the 
statute. The silence of the statute with regard to this necessary 
prerequisite has given rise to many questions in the minds of the 
bar of this state. It may be noted that the legislature solved one of 
the problems in this area with one of the provisions of the 1955 

14This amendment now appears in G.S. KAN. 1959 Supp., 58-501. Its provisions are in 
addition to the 1939 statute and do not alter the original language. 

15KANSAS JUDICIAL COUNCIL BULLETIN, April 1939, at 75. 
16Bouska v. Bouska, 159 Kan. 276, 279, 280, 153 P.2d 923 (1944). 
17The court was called upon to interpret an instrument granting estates in personal 

property. The instrument was executed in 1921 and hence fell within the purview of the 
1891 statute. 

Is/d. at 280. 
19" ••. when one desires to create a joint tenancy with the right of survivorship Ian· 

guage must he used to make that intention clear, otherwise it will not he created." Spark 
v. Brown, 167 Kan. 159, 164, 205 P.2d 938 (1949). (Emphasis supplied). In construing 
a written instrument granting or devising realty to two or more persons the estate which 
is created is a tenancy in common unless it is clear that a joint tenancy is intended from 
the language used. In re Estate of Swingle, 178 Kan. 529, 289 P.2d 778 (1955). C/. In Fe 
Estate of Fast, 169 Kan. 238, 218 P.2d 184 (1950). 
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amendment, which states :20 "Where a deed, transfer or conveyance 
grants an estate in joint tenancy in the granting clause thereof and 
such deed, transfer, or conveyance has a habendum clause incon­
sistent therewith, the granting clause shall control." 

This provision was aimed at a situation that existed-that of 
laymen and unskilled draftsmen preparing deeds in which the 
granting clause spelled out an estate in joint tenancy and the hu· 
bendum clause contained a phrase such as to "'the grantees, their 
heirs and assigns' or ... other language equally inconsistent with 
the granting clause."21 

James D. Dye, of the Wichita Bar, in an article in the JOURNAl 
OF THE BAR ASSOCIATION OF THE STATE OF KANSAS stated in regard 
to the language that would satisfy the statutory requirement that 
..... the language in joint ten1lncy ... almost without exception 
reads as follows: 'to James Smith and Anna Smith, as joint tenants 
with right of survivorship, and not as tenants in common.' "22 As a 
further indication of the opinion of the Kamas Bar, the 1959 Stand­
ards of Title Examination adopted by the Kansas Bar Association 
contained in 7 Standard A the recommendation that language similar 
to that above-quoted be used in the granting clause of a deed where 
a ,joint tenancy is intended. In addition to this the standard urged 
that the phrase "to said grantees" in habendum and warranty 
clauses be used alone without incorporating the words "heirs and 
assigns." This standard has remained unchanged since it was firsi 
adopted in 1942-one year after the execution of the deed in Riggs 
v. Snell. 

Viewing the judicial language and the statutory tests that must 
be applied against the deed in the Riggs case, we find that both are 
the products of three-fourths of a century of development in this 
area of Kan"las law. The language of the 1891 statute was suffi­
ciently broad to be considered as abolishing ,joint tenancy. How­
ever, the ,judicial decisions that followed this legislation construed 
the statute to mean that joint tenancies per se were not abolished, 
but only the common law presumption that favored their creation­
that such a tenancy could be created if the intent to do so was made 
sufficiently evident so as to rebut a presumption in favor of the 

20G.S. KAN. 1959 Supp., 58·501. 
21Dye, Joint Tenancy Re·Visited, 25 J.B.A.K. 334, 335 (1957). . 
22Dye, Jointly Owned Property and Its Disadvantages, 21 J.B.A.K. 351, 353 (1953). Mr. 

Dye ill a member of the Wichita Bar. 
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creation of a tenancy in common. The next step was the codifica­
tion in 1939 which endeavored to revise the 1891 statute in harmony 
with its judicial construction. Finally, the 1939 revision was given 
the approval of the supreme court in Bouska v. Bouska.23 

Looking to the language of the deed in the Riggs case, it can he 
seen that an estate in ,joint tenancy is not granted in the granting 
clause. Instead, there appears language indicating an intent to 
grant an estate that would pass upon death to the heirs of the de­
ceased tenant. Language to this effect appears four times in the 
various clauses of the instrument. Only the introductory or identi­
fication clause contains any language indicative of the right of sur­
vivorship, and even then only the harest wording is used that 
would still create the impression that a joint tenancy is intended. 

A rule of deed construction that the court has said is " ... not to 
he dehated ... "24 is that where amhiguities exist the court must 
look to the " ... four corners of the instrument ... "25 and construe 
the deed " ... hy considering all of its language with a view to as-
certaining the intent of the grantor."26 (Emphasis supplied). With 
this settled rule and the express prerequisite of language constitut­
ing a clear intention to create a joint tenancy contained in the 
statute of 1939, along with the court decisions hoth hefore and after 
its enactment, the decision of the court in the instant case appears 
logical and correct. Viewing the deed in its entirety, can it he said 
that the instrument makes it clear that a joint tenancy was in­
tended to he created? As the court stated in its opinion on the 
motion for rehearing-" ... 'clear' or 'clearly' have a well-under­
stood meaning."21 

In conclusion, attention should he given to a statement of the 
court concerning the Standards of Title Examination. The court, 
in formulating its decision and in rejecting a contention of the de­
fendant-appellant based on the title standards, stated that, al­
though the title standards were not judicially hinding, that " ... 
they are entitled to consideration as being the concensus [sic] and 
general understanding of the har of the state on the suhject."28 

DAVID A. N. CHASE 

23Supra note 16. 
24Brungardt v. Smith, 178 Kan. 629, 636, 290 P.2d 1039 (1955). 
25/bid. 
26/d. at 636. 
27Carson v. Ellis, supra note 2 at 726. C/. Jackman v. Development Co., 106 Kan. 59, 

187 Pac. 258 (1920); State ex rel., v. Kirchner, 182 Kan. 622, 635, 322 P.2d 759 (1958). 
28Carson v. Ellis, supra note 2 at 360. 


