Insurance: Apportionment of Loss Between
Conflicting Excess “Other Insurance” Clauses in
Automobile Liability Insurance

In Western Casualty and Surety Co. v. Universal Underwriters Insurance
Co., 232 Kan. 606, 657 P.2d 576 (1983), the Kansas Supreme Court holds
excess “other insurance” clauses! do not violate the purpose of the Kansas
Automobile Injury Reparations Act.2 The court reconciles the conflicting
“other insurance” excess coverage provisions® by concluding neither policy
provides primary coverage* and, therefore, the conflicting clauses must be dis-
regarded as mutually repugnant.®> The court requires the insurance companies
to prorate the loss® equally up to the limits of the lower policy.” »

There is little uniformity as to the resolution of the problem of conflicting
“other insurance” clauses.® The concept of “other insurance” first appeared in

1. See Carriers Ins. Co. v. American Policyholders Ins. Co., 404 A.2d 216, 218 (Me. 1979)
(“other insurance” clauses are a condition inserted in an insurance policy to limit, reduce, or avoid
an insurer’s loss in those cases where there is multiple coverage, i.c., there is other valid and
collectible insurance which covers the same loss); see generally 9 R. ANDERSON, COUCH ON IN-
SURANCE §§ 37:1291-37:1292 (2d ed. 1962).

2. Western Casualty & Surety Co. v. Universal Underwriters Ins. Co., 232 Kan. 606, 609,
657 P.2d 576, 578-79 (1983); see KAN. STAT. ANN. §§ 40-3101 to 40-3121 (1981); see infra notes 25-
30 and accompanying text.

3. “In insurance policies, such clauses provide for insurer’s liability up to limits of policy
covering excess loss only after exhaustion of other valid insurance.” BLACK’s LAW DICTIONARY
504 (rev. 5th ed. 1979); see infra notes 37 & 38 and accompanying text.

4. “Primary insurance coverage is insurance coverage whereby, under the terms of the pol-
icy, liability attaches immediately upon the happening of the occurrence that gives rise to liabil-
ity.” Whitehead v. Fleet Towing Co., 110 Ill. App. 3d 759, 442 N.E.2d 1362, 1366 (1982) (noting
the insurance company that provides primary coverage is liable for the full loss unless its predeter-
mined amount of coverage does not cover the full loss); see also Olympic Ins. Co. v. Employers
Surplus Lines Ins. Co., 126 Cal. App. 3d 593, 178 Cal. Rptr. 908 (1981) (noting all primary insur-
ance must be exhausted before a secondary policy will apply to cover the loss).

5. Western Casualty & Surety Co. v. Universal Underwriters Ins. Co., 232 Kan. 606, 611,
657 P.2d 576, 580 (1983); see also Arditi v. Massachusetts Bonding & Ins. Co., 315 S.W.2d 736
(Mo. 1958) (holding where both policies contain like “other insurance” provisions they are mutu-
ally repugnant and hence must be disregarded); Cosmopolitan Mut. Ins. Co. v. Continental Casu-
alty Co., 28 N.J. 524, 147 A.2d 529 (1959) (The court holds two excess insurance provisions are
mutually repugnant, and as against each other are impossible of accomplishment since neither
policy by its terms is a policy of primary insurance and, therefore, neither can operate as as policy
of excess insurance. As mutually repugnant each provision becomes inoperative and, therefore,
the general coverage of each policy applies and each company is obligated to share in the loss.).
See infra notes 55-61 and accompanying text.

6. Each insurer is liable for its proportionate amount of the loss. See Celina Mut. Casualty
Co. v. Citizens Casualty Co., 194 Md. 236, 71 A.2d 20 (1950); e.g., Lamb-Weston, Inc. v. Oregon
Auto Ins. Co., 219 Or. 110, 341 P.2d 110 (1959), modified, 346 P.2d 643 (1959) (where limit of
plaintiff insurer’s liability was $25,000 for property damage and defendant’s limit was $5,000, loss
was to be prorated between them on basis of five-sixths to the plaintiff and one-sixth to the de-
fendant); see infra notes 69-74 and accompanying text discussing the different methods by which
courts distribute the loss between the two insurance companies.

7. Western Casualty & Surety Co. v. Universal Underwriters Ins. Co., 232 Kan. 606, 613,
657 P.2d 526, 582 (1983); see, e.g., Carriers Ins. Co. v. American Policyholders Ins. Co., 404 A.2d
216 (Me. 1979) (where limit of one policy was $2,990,000 compared to the other policy coverage of
$250,000 with a total claim of $208,000, the insurers were each liable for $104,000 i.e., one-half of
the total loss since the total loss did not exceed the limits of either policy).

8. See Insurance Co. of Texas v. Employers Liab. Assurance Corp., 163 F. Supp. 143, 145
(S.D. Cal. 1958) (“Probably in no field of law is there more confusion among the courts as to the
proper rule to be followed than in the field of excess insurance.”); Carriers Ins. Co. v. American
Policyholders Ins. Co., 404 A.2d 216, 218 (Me. 1979) (noting the “utter confusion that pervades
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property insurance policies where such clauses were designed to protect the
insurer from fraudulent claims and acts of gross carelessness induced by the
over-insuring of property in a sum in excess of its actual value.® When consid-
ering automobile liability insurance the original purpose of “other insurance”
clauses loses its relevance!© and such clauses serve solely to reduce or elimi-
nate the insurer’s loss.!! Because of the public demand for broader protection
under automobile liability insurance!? the extended coverage provisions!3 that
now exist have resulted in numerous situations where there is concurrent cov-
erage of the same risk.!4 In such situations courts must address the issue of

the entire realm of ‘other insurance’ clauses”); see also 8A J. APPLEMAN, INSURANCE LAw AND
PRACTICE, § 4906, at 341 (1981); Note, Automobile Liability Insurance Effect of Double Coverage
and “Other Insurance” Clauses, 38 MINN. L. REv. 838, 841 (1954).

9. See 9 R. ANDERSON, COUCH ON INSURANCE § 37:1291, at 12 (2d ed. 1962) (The objective
of such a clause is to prevent the moral hazard from being increased since the owner of the insured
property might not have a strong motive for its preservation when several policies insure the
property aggregating a sum in excess of its actual value.). See also Note, Automobile Liability
Insurance—Effect of Double Coverage and “Other Insurance” Clauses, 38 MINN. L. REv. 838, 840
(1954); Comment, Concurrent Coverage in Automobile Liability Insurance, 65 CoLUM. L. REv. 319,
320 (1965); Comment, “Other Insurance” Clauses: The Lamb-Weston Doctrine, 47 ORr. L. REv.
430 (1968).

10. See 8A J. APPLEMAN, INSURANCE LAW AND PRACTICE § 4906, at 345 (1981) (In liability
coverages there is not the moral hazard that existed in property insurance because no one can
judge the adequacy of protection where liability is concerned.); see also 16 M. RHODES, COUCH
ON INSURANCE, § 62:32, at 467 (rev. ed. 1983); Comment, “Other Insurance” Clauses: The Lamb-
Weston Doctrine, 47 OR. L. REv. 430 (1968) (noting the possibility of death or serious injury acts
as a powerful deterrent for those wishing to conspire and effect a multiple recovery under an
automobile liability policy).

11. See Carriers Ins. Co. v. American Policyholders Ins. Co., 404 A.2d 216, 218 (Me. 1979)
(“other insurance” clauses in automobile liability insurance exist to “limit, reduce, or avoid an
insurer’s loss”); 8A J. APPLEMAN, INSURANCE LAW AND PRACTICE, § 4907.65, at 365 (1981); Com-
ment, Concurrent Coverage in Automobile Liability Insurance, 65 CoLUM. L. REv. 319, 320 (1965).

12. See Note, /nsurance: Proration Between Two Insurers Where “Other Insurance” Clauses
Are Mutually Repugnant, 11 HASTINGs L.J. 223 (1959); Note, Automobile Liability Insurance Effect
of Double Coverage and “Other Insurance” Clauses, 38 MINN. L. REv. 838 (1954) (explains the
desire for greater protection is due to the general belief that an individual’s legal and social re-
sponsibilities are best met by adequate insurance coverage); Comment, Concurrent Coverage in
Automobile Liability Insurance, 65 CoLuM. L. REv. 319 (1965) (noting an increase use of the
automobile has created a public demand for broader protection and, in response, insurance com-
panies have greatly expanded the scope of coverage offered by their policies).

13. Examples of extended coverage include the use of omnibus, drive-other-car and hired or
substitute-car provisions. See Note, Automobile Liability Insurance Effect of Double Coverage and
“Other Insurance” Clauses, 38 MINN. L. REv. 838 (1954) (illustrating the most common example
of concurrent coverage as being where an insured driver uses with permission a car or truck be-
longing to an insured owner. If the owner’s policy has an omnibus clause providing coverage to
any one who has permission to use the described automobile and, in addition, the driver’s policy
contains a drive-other clause providing coverage to the named insured while driving a vehicle
other than his own, the driver would be covered by both policies); see also 8A J. APPLEMAN,
INSURANCE LAwW AND PRACTICE, § 4906, at 342 (1981) (noting the possibility of a person driving
the automobile of ano.her with permission to receive protection under his own personal automo-
bile insurance policy if it has a temporary substitute clause); Note, Conflicts Between “Other Insur-
ance” Clauses in Automobile Liability Insurance Policies, 20 HASTINGs L.J. 1292, 1293 (1969)
(noting the possibility of double coverage with rental automobiles since a lessee is usually covered
by his own personal policy, by the lessor’s policy and, in some cases, by his employer’s policy); see
generally Comment, “Other Insurance” Clauses: The Lamb- Weston Doctrine, 47 OR. L. REv. 430,
431 (1968).

14. See 8A J. APPLEMAN, INSURANCE LAW AND PRACTICE § 4906, at 342 (1981) (noting the
problem of duplicate, excess and overlapping coverages has arisen with great frequency especially
in automobile coverages); Note, /nsurance: Proration Between Two Insurers Where “Other Insur-
ance” Clauses Are Mutually Repugnant, 11 HASTINGs L.J. 223 (1959) (noting many liability situa-
tions arise in which the loss is covered by two separate insurance policies); see also Note,
Automobile Liability Insurance Effect of Double Coverage and “Other Insurance” Clauses, 38
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conflicting “other insurance” clauses.'3

“Other insurance” clauses have generally been held valid'é and will be
enforced according to their terms, in the absence of a statute to the contrary.!”
Where compulsory insurance is required, such clauses have been held contrary
to legislative intent mandating a certain amount of minimum coverage.!®
Most courts, however, have held that “other insurance” clauses are valid
where they do not diminish the minimum coverage required by law but serve
only to establish the priority of payment between the policies.'®

The Kansas courts have declined to rule as to whether “other insurance”
clauses are contrary to the purpose of the Kansas Automobile Injury Repara-
tion Act.2® Generally, an insurance provision which attempts to condition,
limit, or dilute the statutory mandate will be considered void.2! Under this

MINN. L. REv. 838, 839 (1954); Comment, Coverage in Automobile Liability Insurance, 65 COLUM.
L. REv. 319 (1965).

15. See 8A J. APPLEMAN, INSURANCE LAW AND PRACTICE § 4906, at 341 (1981) (noting that
insurance companies sue each other at the drop of a hat because they do not know where they
stand when “other insurance” clauses conflict); Note, Automobile Liability Insurance Effect of
Double Coverage and “Other Insurance” Clauses, 38 MINN. L. REv. 838, 841 (1954) (noting litiga-
tion is all too frequently necessary because judicial interpretation of the conflicting clauses has not
been uniform enough to enable insurers to predict the result).

16. See cases cited /nfra note 19.

17. See Carriers Ins. Co. v. American Policyholders Ins. Co., 404 A.2d 216, 218 (Me. 1979)
(noting other insurance clauses violate no public policy and they will be given effect, even if the
insured is unaware the clause exists). See a/so 9 R. ANDERSON, COUCH ON INSURANCE § 37:1296
(2d ed. 1962).

18. Where coverage is required by law, attempts to limit the amount of coverage given to
permissive users have been held void as repugnant to the statute. See National Indem. Co. v.
Manley, 53 Cal. App. 3d 126, 125 Cal. Rptr. 513 (1975); see also Savery v. Kist, 234 lowa 98, 11
N.W.2d 23 (1943) (holding ineffective a prorata clause because it limited an insurer’s liability as
fixed by the state commerce commission which required minimum coverage); Van Tassel v. Hor-
ace Mann Mut. Ins. Co., 296 Minn. 181, 207 N.W.2d 348 (1973) (under statute requiring that each
policy of automobile insurance offer uninsured motorist coverage with at least $10,000/$20,000
limits, policy provisions purporting to limit coverage of each policy where more than one policy
applies to the loss are void as repugnant to the statute).

19. See State Farm Mut. Auto. Ins. Co. v. Legister, 583 S.W.2d 705 (Ky. App. 1979) (A
definition which has the effect of excluding from its coverage everybody except the named in-
sured, its employees, directors, etc., to extent that other insurance was available to persons who
would normally be included under omnibus coverage did not run afoul of applicable statutes.
The court noted the protection of the public has been provided and, therefore the purpose of the
statute is satisfied.); Carriers Ins. Co. v. American Policyholders Ins. Co., 404 A.2d 216 (Me. 1979)
(noting “other insurance” clauses do not violate public policy); State Farm Mut. Auto. Ins. Co. v.
Universal Underwriters Ins. Co., 594 S.W.2d 950 (Mo. App. 1980) (upholding an excess and es-
cape clause as valid noting that an insurer is only allowed to escape liability where there is other
valid and collectible insurance to cover the full loss); see generally 9 R. ANDERSON, COUCH ON
INSURANCE § 37:1296 (2d ed. 1962); 8 D. BLASHFIELD, AUTOMOBILE LAW AND PRACTICE § 345.10
(3d ed. 1966).

20. KAN. STAT. ANN. §§ 40-3101 to 40-3121 (1981). See Midwest Mut. Ins. Co. v. Farmers
Ins. Co., Inc.,, 3 Kan. App. 2d 630, 599 P.2d 1021 (1979) (court declined to rule on the validity of
“other insurance” clauses because the vehicle was owned by the named insured and the “other
insurance” clause only applied to a vehicle not owned by the named insured).

21. See DeWitt v. Young, 229 Kan. 474, 625 P.2d 478 (1981) (holding a clause inserted in a
policy to avoid or limit liability for all permissive drivers as void because it limited the coverage
required by law); Hillhouse v. Farmers Ins. Co., 226 Kan. 68, 595 P.2d 1102 (1979) (holding a

rovision contained in an automobile liability insurance policy excluding government-owned ve-

icles from the definition of “uninsured motor vehicles” is held void as an attempt to dilute the
coverage mandated by the Kansas uninsured motorist statute, KAN. STAT. ANN. § 40-284); Simp-
son v. Farmers Ins. Co., 225 Kan. 508, 592 P.2d 445 (1979) (holding a physical contact require-
ment in the “hit and run” clause of an insurance policy is void as contrary to the Kansas
uninsured motorist statute); Van Hoozer v. Farmers Ins. Exch., 219 Kan. 595, 549 P.2d 1354
(1976) (holding a clause which limits an insurer’s liability for uninsured motorist coverage to the
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test and past decisions of the Kansas courts,?? it appears “other insurance”
clauses will be held invalid whenever coverage is limited?3 and, therefore, the
insured is not accorded the full protection he bargained for under the laws of
Kansas.?4

The Kansas Automobile Injury Reparation Act?’ requires every driver in
Kansas to carry first party insurance?é as a prerequisite to automobile registra-
tion in this state.2’” The legislative intent of this law was to promptly compen-
sate accident victims2® without incurring the delay necessitated by a legal
determination of fault.?° In order to provide benefits without regard to fault,
obtaining insurance is mandated and each individual looks to his own insurer
for personal injury protection.3¢

In automobile insurance, there are three typical forms of “other insur-
ance” clauses which have developed as devices to limit coverage or liability.3!

amount of recovery under one policy as void and of no effect as an attempt to condition, limit, or
dilute the statutory mandate); see also Forrester v. State Farm Mut. Auto. Ins. Co., 213 Kan. 442,
517 P.2d 173 (1973); Clayton v. Alliance Mut. Casualty Co., 212 Kan. 640, 512 P.2d 507 (1973).
But cf. Steele v. General Am. Life Ins. Co., 217 Kan. 24, 535 P.2d 948 (1975) (holding where a
group policy provides personal insurance to the employees themselves and in addition dependent
insurance to cover the dependents of an employer a clause limiting a dependent’s recovery of
medical expenses in case of other coverage is valid so long as total damages sustained are paid);
Gibson v. Metropolitan Life Ins. Co., 213 Kan. 764, 518 P.2d 422 (1974) (holding valid a clause
which reduces the benefits payable to an employee’s dependent by the amount of which he is
covered under another group insurance plan).

22. See supra note 21 and accompanying text.

23. Eg, Welch v. Hartford Cas. Ins. Co., 221 Kan. 344, 559 P.2d 362 (1977) (stacking of
coverages can not be precluded until the full amount of damages sustained has been paid).

24. See,e.g., Van Hoozer v. Farmers Ins. Exch., 219 Kan. 595, 549 P.2d 1354 (1976) (where a
clause was inserted to limit the amount of uninsured motorist coverage an individual was entitled
to, the clause was held void because if effectuated the individual would not receive the uninsured
motorist coverage required by the Kansas Automobile Injury Reparations Act); Midwest Mut. Ins.
Co. v. Farmers Ins. Co., Inc., 3 Kan. App. 2d 630, 599 P.2d 1021 (1979) (noting that if the damages
are within the limits of one policy the insured would receive the full protection bargained and
paid for but if the damages exceed the limits of one policy a clause limiting the application of a
second policy would deny an insured the full protection he bargained for).

25. KAN. STAT. ANN. §§ 40-3101 to 40-3121 (1981).

26. The Kansas Automobile Injury Reparations Act uses personal injury protection benefits
to describe first-party insurance coverage. First-party insurance provides direct benefits to the
insured without regard to negligence. See Note, No-Fault Automobile Insurance: An Analysis of
the Kansas Automobile Injury Reparations Act, 20 WASHBURN L.J. 375 (1981); see also Farm &
City Ins. Co. v. American Standard Ins. Co., 220 Kan. 325, 552 P.2d 1363 (1976) (holding that the
trial court erred in allowing a prorata sharing of the expenses because a person must look to his
own insurance for personal injury protection where he is an owner of a motor vehicle who is
required to have insurance).

27. KAN. STAT. ANN. §§ 40-3118(a) (Supp. 1982). See Comment, No-Fault Automobile Insur-
ance, 23 U. KaN. L. REv. 141 (1974).

28. “The purpose of this act is to provide a means of compensating persons promptly for
accidental bodily inju?' arising out of the ownership, operation, maintenance or use of motor
vehicles in lieu of liability for damages to the extent provided herein.” KAN. STAT. ANN. §§ 40-
3102 (1981); see also Manzanares v. Bell, 214 Kan. 589, 522 P.2d 1291 (1974) (recognizing the
preamble as the “heart of the act™); see generally, Note, No- Fault Automobile Insurance: An Analy-
sis of the Kansas Automobile Injury Reparations Act, 20 WASHBURN L.J. 375 (1981).

29. See Comment, No-Fault Automobile Insurance, 23 U. KaN. L. REv. 141 (1974) (noting
that this goal is accomplished by requiring first-party protection i.e., a party is compensated by his
own insurance company regardless of legal fault).

30. See, Note, No-Fault Automobile Insurance: An Analysis of the Kansas Automobile Injury
Reparations Act, 20 WASHBURN L.J. 375 (1981) (noting the purpose of the act is implemented
through three components); Comment, No-Fault Automobile Insurance, 23 U. KAN. L. REv. 141
(1974) (noting the threshold provision modifying traditional tort liability by eliminating claims for
non-pecuniary damages is the central element of the Kansas no-fault scheme).

31. See, e.g., Western Casualty & Surety Co. v. Universal Underwriters Ins. Co., 232 Kan.
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A prorata clause®? provides the insurer will pay a ratable share of the loss,33
usually in proportion to the limits contained in each policy.3* An escape
clause3 seeks to avoid liability when there is other valid and collectible insur-
ance covering the same risk.3¢ Finally, an excess insurance clause3’ provides
that if there is other valid and collectible insurance, then the insurer shall not
be liable except to the extent that the loss exceeds the other available insur-
ance.3® Frequently, a policy may contain a provision which is a combination
of the above types.3®

Conflict arises among “other insurance” clauses where one loss is concur-
rently covered by two separate insurance policies both containing “other in-
surance” provisions*® which limit liability whenever there is other insurance

606, 657 P.2d 576 (1983); Carriers Ins. Co. v. American Policyholders Ins. Co., 404 A.2d 216 (Me.
1979); Hardware Dealers Mut. Fire Ins. Co. v. Farmers Ins. Exch., 444 S.W.2d 583 (Tex. 1969); 8
J. APPLEMAN, INSURANCE LAW AND PRACTICE, § 4906 (1981); Note, Automobile Liability Insur-
ance-Effect of Double Coverage and “Other Insurance” Clauses, 38 MINN. L. REV. 838, 840 (1954);
Comment, Concurrent Coverage in Automobile Liability Insurance, 65 CoLuM. L. REv. 319 (1965);
7 AM. JUR. 2D Automobile Insurance §§ 200-202 (1963).

32. Eg,

Ifgthe insured has other insurance against liability or loss covered by this policy, the
company shall not be liable for a greater proportion of such liability or loss than the
applicable limit of liability bears to the total applicable limit of liability of all collectible
insurance against such liability or loss.

8A J. APPLEMAN, INSURANCE LAwW AND PRACTICE § 4906, at 345 (1981). See also McFarland v.
Chicago Express, Inc., 200 F.2d 5, 6 (7th Cir. 1952); Lamb-Weston, Inc. v. Oregon Auto Ins. Co.,
219 Or. 110, 114, 341 P.2d 110, 112 (1959).

33. This is essentially the same result as that reached when double coverage exists but none
of the policies contain “other insurance” clauses. See Dekat v. American Auto. Fire Ins. Co., 146
Kan. 955, 73 P.2d 1080 (1937) (holding that two insurers covering the same vehicle with an identi-
cal maximum liability are equally liable for a verdict rendered against the assured provided total
recovery does not exceed the verdict); see infra notes 69-74 and accompanying text.

34. See 8A J. APPLEMAN, INSURANCE LAW AND PRACTICE § 4906, at 345 (1981) (noting al-
most all insurance policies provide that the loss should be prorated on the basis the particular
policy limits bear to all applicable policy limits).

35. Eg, “No coverage shall apply to any liability or loss if the vehicle is owned by any
person or organization engaged in the automobile business and if the insured or owner has other
insurance applicable in whole or in part to such liability or less.” See State Farm Mut. Auto. Ins.
Co. v. Universal Underwriters Ins. Co., 594 S.W.2d 950, 953 (Mo. App. 1980); see, e.g., Hardware
Dealers Mut. Fire Ins. Co. v. Farmers Ins. Exch., 444 S.W.2d 583 (Tex. 1969); see generally 8A J.
APPLEMAN, INSURANCE LAW AND PRACTICE § 4906, at 348-49 (1981) (noting the various types of
escape clauses).

36. See supra note 35.

37. E.g., “This insurance shall be excess insurance over any other valid and collectible insur-
ance for Bodily Injury Liability, for Property Damage Liability, and for Automobile Medical
Payments.” Western Casualty & Surety Co. v. Universal Underwriters Ins. Co., 232 Kan. 606,
607, 657 P.2d 576, 577 (1983); see, e.g., Carriers Ins. Co. v. American Policyholders Ins. Co., 404
A.2d 216 (Me. 1979); 8A J. APPLEMAN, INSURANCE LAW AND PRACTICE § 4906, at 347 (1981).

38. See cases cited supra note 37; see generally TA AM. JUR. 2D Automobile Insurance § 433
(1980).

39. A named insured could be protected by prorata coverage while an additional insured
may not be protected at all by virtue of an escape clause which disclaims liability whenever this
individual is a named insurer under another policy. See Note, Automobile Liability Insurance-
Effect of Double Coverage and “Other Insurance” Clauses, 38 MINN. L. REv., 838, 841 (1954); see
general{y Comment, Concurrent Coverage in Automobile Liability Insurance, 65 CoLUM. L. REv.

19, 320 (1965) (noting each of the several types of clauses included is applicable to a different
feature of coverage); Comment, “Other Insurance” Clauses: The Lamb- Weston Doctrine, 41 OR.
L. REv. 430, 432 (1968) (noting the combinations of prorata-excess, escape-excess, and prorata-
escape); see infra note 63.

40. See Carriers Ins. Co. v. American Policyholders Ins. Co., 404 A.2d 216, 218 (Me. 1979)
(noting the complications and battles which result when more than one applicable policy contains
an “other insurance” clause); see also Comment, Concurrent Coverage in Automobile Liability In-
surance, 65 CoLUM. L. REv. 319, 322 (1965) (where only one of the policies contains an “other
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available to cover the loss.#! In order to resolve two conflicting “other insur-
ance” clauses a court may determine that one policy provides primary cover-
age.*?2 An alternative is to determine that the two clauses are so repugnant
that they must both be ignored.#* Despite the method of apportionment cho-
sen to resolve the conflict, “other insurance” clauses are strictly construed in
favor of the insured.44

When faced with conflicting “other insurance” provisions several ap-
proaches have been developed*’ to determine which clause is primary*¢ and,
therefore should bear the full responsibility for the loss.4” These approaches
include fixing primary liability on the policy with the earliest effective date,4®
on the policy of the insurer of the primary tortfeasor,* on the policy of the

insurance” clause no problems arise and the clause will be given effect so long as it is not invalid
for other reasons).

41. See State Farm Mut. Auto. Ins. Co. v. Universal Underwriters Ins. Co., 594 S.W.2d 950,
952 (Mo. App. 1980) (each insurance company disclaiming liability on the grounds that its policy
provides no coverage since “other insurance” was available to cover the loss in question).

42. The policy providing primary coverage is responsible for the full loss. See supra note 4
and accompanying text; see /nfra notes 48-51 and accompanying text discussing the different
methods by which courts determine which insurer provides primary coverage.

43. Where the clauses are found to be mutually repugnant the loss is prorated between the
two insurers. See supra note 5 and accompanying text; see infra notes 54-61 and accompanying
text.

44. The insured is entitled to no less than the total of the coverages purchased. “Other insur-
ance” clauses should not be so applied as to diminish the protection of the insured or work a
forfeiture but should simply present the issue of how to apportion the loss between the insurers.
See Hardware Dealers Mut. Fire Ins. Co. v. Farmers Ins. Exch., 444 S.W.2d 583, 589 (Tex. 1969);
9 R. ANDERSON, COUCH ON INSURANCE § 37:1298 (1962); 8A J. APPLEMAN, INSURANCE LAW AND
PRACTICE § 4906, at 345 (1981); 16 M. RHODES, COUCH ON INSURANCE § 62:32 (1983); Comment,
Concurrent Coverage in Automobile Liability Insurance, 65 CoLUM. L. REv. 319, 321 (1965).

45. See infra notes 48-51 and accompanying text.

46. A determination of which clause is primary was seen as necessary because one clause
cannot be given effect as excess unless the other is considered primary. Carriers Ins. Co. v. Ameri-
can Policyholders Ins. Co., 404 A.2d 216, 219 (Me. 1979). See Note, Conflicts Berween “Other
Insurance” Clauses in Automobile Liability Insurance Policies, 20 HASTINGs L.J. 1292 (1969); Note,
Automobile Liability Insurance-Effect of Double Coverage and “Other Insurance” Clauses, 38
MINN. L. REv. 838, 845-46 (1954).

41. See supra note 46. See also Cosmopolitan Mut. Ins. Co. v. Continental Casualty Co., 28
N.J. 554, 147 A.2d 529 (1959) (noting that many courts assume a determination of one policy as
primary insurance upon which the “other insurance” provision of the secondary policy might
operate is necessary if the loss is to be assigned); Hardware Dealers Mut. Fire Ins. Co. v. Farmers
Ins. Exch., 444 S.W.2d 583 (Tex. 1969) (noting the various methods developed by courts affixing
primary liability in order to harmonize conflicting clauses); Alleman, Resolving the “Other Insur-
ance” Dilemma: Ordering Disputes Among Primary and Excess Policies, 30 U. KaN. L. REv. 75
(1981).

48. Eg , Automobile Ins. Co. v. Springfield Dyeing Co., Inc., 109 F.2d 533 (3d Cir. 1940)
(policy first issued continued to be primary insurance despite subsequent policy taken out to cover
the same risk); New Amsterdam Casualty Co. v. Hartford Accident & Indem. Co., 108 F.2d 653,
656 (6th Cir. 1940) (where lessor of truck was insured under liability policy excluding coverage of
truck when operated by one who had rented it, policy subsequently issued to lessee, providing
excess coverage above collectible insurance of owner or operator, constituted at that time the sole
coverage of lessee while operating the rented truck). Bus see Lamb-Weston, Inc. v. Oregon Auto.
Ins. Co., 219 Or. 110, 114, 341 P.2d 110, 115 (1959) (noting that both insurance companies assume
risk effective at time of negligent act so the reasoning of this theory is unsound); Hardware Deal-
ers Mut. Fire Ins. Co. v. Farmers Ins. Exch., 444 S.W.2d 583 (Tex. 1969) (criticizing this method as
arbitrary and one based on convenience since the time of coverage is not so important as the
existence of coverage at the time of the accident); Note, Automobile Liability Insurance-Effect of
Double Coverage and “Other Insurance” Clauses, 38 MINN. L. REv. 838, 845 (1954).

49. E.g, American Auto. Ins. Co. v. Pennsylvania Mut. Indem. Co., 161 F.2d 62, 63 (3d Cir.
1947) (holding that one who is the actual tortfeasor and who is primarily liable for the injury to his
passengers and who has paid an obligation cannot come back against a secondary party for contri-
bution or indemnity even though an injured third party might proceed against either one of them);
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insurer with the most specific coverage,3° or on a determination of total policy
insuring intent.>! In addition to these approaches, there has been a question
of whether insurance obtained in the fulfillment of statutory requirements
should be held primary as a matter of law.52 The majority view is that once
the insurance is obtained, the purpose of the statute is met and, therefore, such
action has no bearing on a primary-secondary determination.>3

Maryland Casualty Co. v. Bankers Indem. Ins. Co., 51 Ohio App. 323, 200 N.E. 849 (1935) (liabil-
ity rests on insurer of tortfeasor). But see Arditi v. Massachusetts Bonding & Ins. Co., 315 S.W.2d
736 (Mo. 1958) (rejecting tortfeasor approach); Cosmopolitan Mut. Ins. Co. v. Continental Casu-
alty Co., 28 N.J. 554, 147 A.2d 529 (1959) (rejecting tortfeasor method because it is unfair to place
the entire loss on one insurance company); Buckeye Union Ins. Co. v. State Auto. Mut. Ins. Co.,
49 Ohio St. 2d 213, 361 N.E.2d 1052 (1977) (criticizing this approach for failure to reflect the
intent of insurer); Hardware Dealers Mut. Fire Ins. Co. v. Farmers Ins. Exch., 444 S.W.2d 583
(Tex. 1969) (criticizing tortfeasor approach because it applies only in limited situations); see gener-
ally Note, Conflicts Between “Other Insurance” Clauses in Automobile Liability Insurance Policies,
20 HASTINGS L.J. 1292, 1298-99 (1969); Note, Automobile Liability Insurance-Effect of Double Cov-
erage and “Other Insurance” Clauses, 38 MINN. L. REv. 838, 843-45 (1954).

50. E.g., Fageol Truck & Coach Co. v. Pacific Indem. Co., 18 Cal. 2d 731, 117 P.2d 661
(1941) (excess insurance shall not apply nor contribute to the payment of any loss until all such
specific insurance shall have been exhausted); Trinity Universal Ins. Co. v. General Accident Fire
& Life Assurance Co., 138 Ohio St. 488, 35 N.E.2d 836 (1941) (where defendant issued general
liability policy covering accident occurring on premises of insured and containing an “other insur-
ance” clause; and subsequently plaintiff issued liability policy covering a specific motortruck and
providing for proportionate liability in case insured had other insurance, the plaintiff as the spe-
cific insurer was primarily liable for the insured’s loss and the defendant was liable only for the
excess). But see Cosmopolitan Mut. Ins. Co. v. Continental Casualty Co., 28 N.J. 554, 561, 147
A.2d 529, 533 (1959) (“Where the intent is clear, the fact that one of the insurers stated its intent
more specifically than the other is not significant.”); Buckeye Union Ins. Co. v. State Auto. Mut.
Ins. Co., 49 Ohio St. 2d 213, 361 N.E.2d 1052 (1977) (rejected specificity method because it was
based on circular ending); Hardware Dealers Mut. Fire Ins. Co. v. Farmers Ins. Exch., 444 S.W.2d
583 (Tex. 1969) (noting the never ending battles of draftsmanship encouraged by specific coverage
method); Alleman, Resolving the “Other Insurance” Dilemma: Ordering Disputes Among Primary
and Excess Policies, 30 U.' KaN. L. REv. 75, 78 (1981); Comment, “Other Insurance” Clauses: The
Lamb-Weston Doctrine, 47 OR. L. REv. 430, 433 (1968).

51. E.g, Allstate Ins. Co. v. Employers Liab. Assurance Corp., 445 F.2d 1278 (5th Cir. 1971)
(holding the language of the policies should be interpreted in light of the circumstances of each
contracting party in order to determine the intention of each contract within the design of a con-
sistent overall insuring scheme); Maryland Casualty Co. v. American Family Ins. Group, 199
Kan. 373, 429 P.2d 931 (1967) (holding a prorata clause is primary over an excess clause because
an excess coverage provision does not constitute other valid and collectible insurance as required
by the very terms of a prorata clause); Federal Ins. Co. v. Presteman, 278 Minn. 218, 153 N.W.2d
429 (1967); (holding that an “excess insurance” clause contained in motorist’s own liability policy
was primary over an escape clause contained in a garage’s policy in light of the total policy insur-
ing intent); see generally Alleman, Resolving the “Other Insurance” Dilemma: Ordering Disputes
Among Primary & Excess Policies, 30 U. KaN. L. REv. 75, 77 (1981) (noting that this approach is
most often used to resolve conflicts between dissimilar clauses such as one policy containing an
“excess” clause and the other a prorata clause); see infra notes 62 & 63. But see Hardware Dealers
Mut. Fire Ins. Co. v. Farmers Ins. Exch., 444 S.W.2d 583, 589 (Tex. 1969) (rejecting this method
because premium reductions are not necessarily reflected in an exclusion of risks or reduction in
liability limits as to a permissive user).

52. See American Interinsurance Exch. v. Commercial Union Assurance Co., 605 F.2d 731
(4th Cir. 1979) (public service commission regulations requiring lessee of truck to obtain liability
insurance in his name did not render such insurance primary as a matter of law); Continental
Casualty Co. v. Weekes, 74 So. 2d 367 (Fla. 1954) (insurance required by statute not necessarily
primary); accord Celina Mut. Casualty Co. v. Citizens Casualty Co., 194 Md. 236, 71 A.2d 20
(1950); Arditi v. Massachusetts Bonding & Ins. Co., 315 S.W.2d 736 (Mo. 1958). Contra Savery v.
Kist, 234 Iowa 98, 112, 11 N.W.2d 23, 29 (1943) (court refused to give effect to a prorata clause
and held one of the insurers primarily liable for the full amount in order to protect the interests of
the public as was the purpose of a state statute requiring minimum coverage). Buf see Comment,
Concurrent Coverage in Automobile Liability Insurance, 65 CoLuM. L. REv. 319, 323 (1965) (criti-
cizing Savery decision for ignoring the intent of the contract).

53. See supra note 52; see also Cosmopolitan Mut. Ins. Co. v. Continental Casualty Co., 28
N.J. 554, 147 A.2d 529, 534 (1959) (noting once insurance is obtained the public is protected from
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Most courts>4 have regarded the primary-secondary determination as ar-
bitrary>® and have adopted the mutually repugnant concept>® when the con-
flicting clauses are of the same type.>” When two clauses are held mutually
repugnant the conflict is resolved by ignoring the two offending provisions>8
and prorating the liability between the two insurers.>® By requiring both in-
surance companies to share in the loss, this concept best carries out the intent
of the insurers®® and honors the expectations of the policyholders in that they
receive the protection they paid for.6!

the irresponsibility of persons operating hired motor vehicles on our highways and the statute does
not require that policy issued in compliance therewith be primary insurance); 16 M. RHODEs,
COUCH ON INSURANCE § 62:33 (2d ed. 1983) (the fact that pohcnes of insurance are compulsory
under a statute should not affect the applicability of the “other insurance” clauses contained
therein).

54. The general rule is to hold similar “other insurance” clauses mutually repugnant. See 8
D. BLASHFIELD, AUTOMOBILE LAW AND PRACTICE, § 345.14 (3d ed. 1966); 7A AM. JUR. 2D Auto-
mobile Insurance § 434 (1980); Annot., 69 A.L.R.2d 1122 (1960); see cases cited infra note 56.

55. See supra notes 48-51 and accompanying text. See, e.g., Hardware Dealers Mut. Fire Ins.
Co. v. Farmers Ins. Exch., 444 S.W.2d 583 (Tex. 1969) (court rejects all four primary determina-
tion methods because each method is just a mechanical application of some arbitrary test). See
generally Alleman, Resolving the “Other Insurance” Dilemma: Ordering Disputes Among Primary
and Excess Policies, 30 U. KaN. L. REv. 75, 77-78 (1981) (noting the strong attacks made on the
various theories for resolving conflicts between competing “other insurance” clauses); Annot., 69
A.L.R.2d 1123-24 (1960).

56. See Insurance Co. of Texas v. Employer’s Liab. Assurance Corp., 163 F. Supp. 143 (S.D.
Cal. 1958) (holding two excess clauses to be mutually repugnant); Carriers Ins. Co. v. American
Policyholders’ Ins. Co., 404 A.2d 216 (Me. 1979) (adopted mutually repugnant concept for two
excess coverage provisions because it lended certainty and uniformity into the insurance business
thus discouraging litigation); Arditi v. Massachusetts Bonding & Ins. Co., 315 S.W.2d 736 (Mo.
1958) (holding two excess clauses mutually repugnant because they are indistinguishable in mean-
ing and intent); Cosmopolitan Mut. Ins. Co. v. Continental Casualty Co., 28 N.J. 554, 147 A.2d
529 (1959) (holding two excess insurance clauses mutually repugnant); Buckeye Union Ins. Co. v.
State Auto. Mut. Ins. Co., 49 Ohio St. 2d 213, 361 N.E.2d 1052 (1977) (prorating liability between
two insurance companies where two excess clauses held mutually repugnant); Cf. State Farm Mut.
Auto. Ins. Co. v. Register, 583 S.W.2d 705 (Ky. App. 1979) (two excess escape clauses were held to
be mutually repugnant); State Farm Mut. Auto. Ins. Co. v. Universal Underwriters Ins. Co., 594
S.W.2d 950 (Mo. App. 1980) (holding two overlapping escape clauses to be mutually repugnant);
see generally TA AM. JUR. 2d Automobile Insurance § 434 (1980); Annot., 69 A.L.R.2d 1122
(1960).

57. Excess-Excess, Escape-Escape, Prorata-Prorata are all considered like clauses. However,
when two prorata clauses conflict there is no problem since both clauses can be effected according
to their terms without depriving the insured of any coverage. See Note, Conflicts Between “Other
Insurance” Clauses in Automobile Liability Insurance Policies, 20 HASTINGs L.J. 1292, 1299 (1969);
Comment, Concurrent Coverage in Automobile Liability Insurance, 65 CoLuM. L. REv. 319, 324
(1965).

58. The clauses must be ignored since neither excess clause can operate in the absence of
primary insurance. Once the excess provisions are disregarded, the two insurance policies are to
be considered primary and each company is obligated to share in the cost of the settlement and
expenses. See Carriers Ins. Co. v. American Policyholders’ Ins. Co., 404 A.2d 216 (Me. 1979);
Cosmopolitan Mut. Ins. Co. v. Continental Casualty Co., 28 N.J. 554, 147 A.2d 529 (1959).

59. The majority rule is to apportion the loss according to limits contained in each policy.
See Carriers Ins. Co. v. American Policyholders’ Ins. Co., 404 A.2d 216, 221 (Me. 1979) (noting
the majority rule is to prorate liability according to the limits contained in each policy); see also
8A J. APPLEMAN, INSURANCE LAwW AND PRACTICE § 4908 (1981).

60. The intent of the insurance is to reduce or limit liability. See Carriers Ins. Co. v. Ameri-
can Policyholders’ Ins. Co., 404 A.2d 216, 220 (Me. 1979) (by insisting that both insurers share in
the responsibility for the loss, the liability of each is limited by what the other policy is obligated
to pay).

61. See Buckeye Union Ins. Co. v. State Auto. Mut. Ins. Co., 49 Ohio St. 2d 213, 361 N.E.2d
1052 (1977) (prorating liability between insurance companies in order to honor the expectations of
the policyholders that they receive full protection); Cosmopolitan Mut. Ins. Co. v. Continental
Casualty Co., 28 N.J. 554, 147 A.2d 529 (1959) (noting that if effect were given to both clauses the
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When dissimilar provisions conflict, the majority of jurisdictions have rec-
onciled the clauses by adhering to the intent of the parties after an examina-
tion of the language in each provision.®? The outcome of the insurer’s liability
depends on the nature of the clauses which are in conflict,®> with certain
clauses being considered primary over others.64

A major departure from this approach was first announced by the Ninth
Circuit in Oregon Automobile Insurance Co. v. United States Fidelity and Guar-
anty®> where the court was confronted with conflicting excess-escape
clauses.%¢ The court found that dissimilar “other insurance” clauses must be
considered mutually repugnant and the loss must be prorated between the two
insurance companies.®’” A number of courts have since followed this
decision.8

result would be that neither policy would cover the loss and this absurdity could not have been the
intent of the parties).

62. See supra note 51. See 8 D. BLASHFIELD, AUTOMOBILE LAW AND PRACTICE § 345.13, at
493-95 (3d ed. 1966) (noting the general rule is to hold one policy provides first and primary
coverage according to the policy insuring intent); see a/so M. RHODES, COUCH ON INSURANCE
§ 62.44 (2d ed. 1983); Note, Conflicts Between “Other Insurance” Clauses in Automobile Liability
Insurance Policies, 20 HASTINGs L.J. 1292 (1969); Comment, “Other Insurance” Clauses: The
Lamb-Weston Doctrine, 47 ORr. L. REv. 430, 433 (1968).

63. The general rule is that a prorata clause is held primarily liable over both excess and
escape clauses. However, where an excess and escape clause conflict, the escape clause is held
primarily liable. See Note, Conflicts Between “Other Insurance” Clauses in Automobile Liability
Insurance Policies, 20 HASTINGs L.J. 1292, 1300-03 (1969); Comment, Concurrent Coverage in
Automobile Liability Insurance, 65 CoLuM. L. Rev. 319, 326-31 (1965); Comment, “Orther Insur-
ance” Clauses: The Lamb-Weston Doctrine, 47 OR. L. REv. 430, 433-35 (1968): Annot., 76
A.L.R.2d 502 (1961) (excess v. prorata); Annot., 46 A.L.R.2d 1163, 1165 (1956) (escape v. prorata);
46 A.L.R.2d 1165 (1956) (excess v. escape).

The rationale behind each of these combinations varies only slightly. A prorata clause is held
primarily liable over an excess clause since the policy containing the prorata clause is “other
insurance” within the meaning of that term as used in the excess clause and, therefore the excess
clause is effective. A prorata clause is similarly held primary over an escape clause since it is
“other insurance” so as to effectuate the escape clause, but the “escape” insurance is not “other
insurance” so as to effectuate the prorata clause. Finally, an escape clause is held primarily liable
over an excess clause because the policy containing the excess clause is said to provide no “other
. insurance” within the meaning of that term and, therefore, the policy containing the escape clause
is of no effect. See Note, Automobile Liability Insurance-Effect of Double Coverage and “Other
Insurance” Clauses, 38 MINN. L. REv. 838, 853-55 (1954); Comment, “Other Insurance” Clauses:
The Lamb-Weston Doctrine, 47 OR. L. REv. 430, 433-34 (1968).

64. See supra text accompanying note 51. £l g., Maryland Casualty Co. v. American Family
Ins. Group, 199 Kan. 373, 429 P.2d 931 (1967) (holding a prorata clause is primary over an excess
clause).

65. 195 F.2d 958 (9th Cir. 1952).

66. /d.

67. /d. at 960 (court claimed it was impossible to distinguish between the two clauses as to
their intent and meaning and, therefore, declined to adopt a primary-secondary determination
since the various methods depend solely on circular reasoning and the concept of mutually repug-
nant solution was with a rational basis); accord Lamb-Weston, Inc. v. Oregon Auto. Ins. Co., 219
Or. 110, 341 P.2d 110 (1959) (stating the nature of the clause would not be considered when
reconciling conflicting dissimilar “other insurance” clauses). Buz see 8A J. APPLEMAN, INSUR-
ANCE LAW AND PRACTICE § 4906, at 344 (1981) (criticizing the Lamb- Weston decision for not
considering the factual or legal differences but, instead opting for an automatic result); Comment,
“Other Insurance” Clauses. The Lamb- Weston Doctrine, 47 OR. L. REv. 430 (1968) (criticizing the
Lamb-Weston decision since the rationale applied and the holdings cited do not support the
decision).

68. See, c.g., American Auto. Ins. Co. v. Seaboard Surety Co., 155 Cal. App. 2d 192, 318 P.2d
84 (1958) (holding where an excess clause and a prorata clause conflict with the two policies
providing substantially the same limits each insurer was liable for one-half of judgment procured);
Continental Casualty Co. v. Weekes, 74 So. 2d 367 (Fla. 1954) (holding an escape clause and an
excess clause to be mutually repugnant); Beattie v. American Auto. Ins. Co., 338 Mass. 526, 156
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When two clauses are determined to be mutually repugnant, a method of
proration must be chosen.®® The majority rule on proration is to distribute the
loss in proportion to the limits contained in each policy.’® This method is
based on the premise that insurers should share the loss according to the risk
they have undertaken or the benefit they have received.”! The majority view
has been criticized, however, on the basis that liability does not increase pro-
portionately with the policy limits.”> A small number of courts have held pro-
ration according to premiums paid to be a more equitable result.’”> A third
method adopted by a minority but growing number of courts prorate liability
equally until the limits of the smaller policy are exhausted.”4

The Kansas Supreme Court examines the problem of reconciling conflict-
ing “other insurance” clauses in Western Casualty and Surety Co. v. Universal

N.E.2d 49 (1959) (holding a prorata clause and an excess clause to be mutually repugnant); Wood-
rich Constr. Co. v. Indemnity Ins. Co., 252 Minn. 86, 89 N.W.2d 412 (1959) (holding where four
dissimilar “other insurance” clauses conflict, the loss must be prorated between the insurers ac-
cording to limits of the respective parties if the language employed by the respective insurers is to
be carried out).

69. Where a method is specified in the insurance policy and both companies have so pro-
vided it is not only reasonable but mandatory that such procedure be followed. 8A J. APPLEMAN,
INSURANCE LAW AND PRACTICE § 4908, at 373 (1981). See, e.g., State Farm Mut. Auto. Ins. Co. v.
Universal Underwriters Ins. Co., 594 S.W.2d 950 (Mo. 1980) (holding insurers were bound to
proration set out in language of policy even though liability was proportioned unequally). See
also Comment, Concurrent Coverage in Automobile Liability Insurance, 65 CoLUM. L. REv. 319,
330-31 (1965).

A method to prorate liability is only necessary where the total loss does not exceed the limits
of either policy. See Carriers Ins. Co. v. American Policyholders’ Ins. Co., 404 A.2d 216, 221 (Me.
1979); 8A J. APPLEMAN, INSURANCE LAW AND PRACTICE § 4906 (1981); see also 6 J. APPLEMAN,
INSURANCE Law AND PRACTICE § 3905, at 439 (1972) (noting that an insurer can be held liable
only to the extent of its own policy limits).

70. E.g., State Farm Mut. Auto. Ins. Co. v. United States Fidelity & Guar. Co., 490 F.2d 407
(4th Cir. 1974); Union Mut. Ins. Co. v. Iowa Hardware Mut. Ins. Co., 175 N.W.2d 413 (lowa
1971); Buckeye Union Ins. Co. v. State Auto. Mut. Ins. Co., 49 Ohio St. 2d 213, 361 N.E.2d 1052
(1977); Lamb-Weston, Inc. v. Oregon Auto. Ins. Co., 219 Or. 110, 341 P.2d 110 (1959), modified,
346 P.2d 643 (1959); Hardware Dealers Mut. Fire Ins. Co. v. Farmers Ins. Exch., 444 S.W.2d 583
(Tex. 1969); see Carriers Ins. Co. v. American Policyholders’ Ins. Co., 404 A.2d 216, 221 (Me.
1979) (noting the majority rule is to prorate liability according to the limits contained in each

licy); see also .83A J. APPLEMAN, INSURANCE LAW AND PRACTICE § 4908 (1981).

71. “[Tlhe burden imposed on each insurer is generally proportional to the benefit which he
received, since the size of the premium is most always directly related to the size of the policy.”
Lamb-Weston Inc. v. Oregon Auto. Ins. Co., 219 Or. 110, 341 P.2d 110 (1959), modified, 346 P.2d
643 (1959) (where one of insurer’s liability was $25,000 and the other insurer’s limit was $5,000,
the court held the loss was to be prorated between them on basis of five-sixths to the first and one-
sixth to the second).

72. See Insurance Co. of Texas v. Employer’s Liab. Assurance Corp., 163 F. Supp. 143 (S.D.
Cal. 1958) (noting that after the first twenty-five or fifty thousand dollars of liability insurance the
additional charge for a million dollars of insurance is relatively small); accord Cosmopolitan Mut.
Ins. Co. v. Continental Casualty Co., 28 N.J. 554, 147 A.2d 529 (1959).

73. See Insurance Co. of Texas v. Employer’s Liab. Assurance Corp., 163 F. Supp. 143, 145
(S.D. Cal. 1958). The court rationalized that premiums represented the consideration for the as-
sumption of liability and an insurer who receives increased compensation for the additional risk
should therefore pay a larger proportional share of the loss. Bur see 8A J. APPLEMAN, INSURANCE
Law AND PRACTICE § 4906, at 346 (1981) (noting that proration according to premium charges
has been abandoned by most states as unworkable); Note, /nsurance: Proration Between Two In-
surers Where “Other Insurance” Clauses Are Mutually Repugnant, 11 HAsTINGs L.J. 223, 226
(1959) (criticizing this method of proration for penalizing the insurer who charges a higher pre-
mium to insure an accident-prone individual or a high nisk area).

74. E.g , Nationwide Mut. Ins. Co. v. State Farm Mut. Auto. Ins., 209 F. Supp. 83 (N.D. W.
Va. 1962); Carriers Ins. Co. v. American Policyholders’ Ins. Co., 404 A.2d 216 (Me. 1979); see 8A
J. APPLEMAN, INSURANCE LAW AND PRACTICE § 4906, at 346 (1981) (noting this may be the fair-
est method considering that the surplus premium for larger limits is quite small).
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Underwriters Insurance Co.”> The conflict arose when the driver at fault in an
automobile accident was covered by two insurance policies both containing
excess “other insurance” clauses.”® The issue before the court”” is whether the
loss should be prorated between the two insurers according to a mutually re-
pugnant concept or whether one insurance company should be held primarily
liable for the full loss.”® The court holds that where two excess clauses conflict
they will be considered mutually repugnant and the loss will be prorated be-
tween the two insurance companies.”® Further, the court legitimizes the usage
of “other insurance” clauses by holding that they are not void as being in
contravention of the Kansas Automobile Injury Reparation Act® or contrary
to public policy.8! :

In examining the validity of “other insurance” clauses, the court finds that
the excess clauses do not attempt to dilute, condition, or limit the minimum
coverage requirements of Kansas law,82 but only establish the priority as to
which policy should be exhausted first in satisfying the liability.33 Further, the
court rejects the argument that insurance purchased under Kansas mandatory
insurance law is primary coverage as a matter of law.84 The court declines to
adopt a test to determine which clause is primary®> but instead notes that since
the clauses are identical they cannot be excess to each other®¢ and, therefore,
the clauses must be regarded as mutually repugnant.8”

The court concludes that the most equitable method of apportionment is
to prorate the loss equally up to the limits of the lower policy.®® The court

75. 232 Kan. 606, 657 P.2d 576 (1983).

76. 1d. at 607, 657 P.2d at 577 (the driver was insured through his employer’s policy issued by
Western Casualty and also by a Universal policy taken out by the car dealer who rented his
employer the van).

77. I1d. Universal settled the claim for $3,115.36 and Western then paid Universal $1,557.68
(i.e., 50%). Both insurers are now before the court requesting a determination as to the proper
apportionment between the two conflicting excess “other insurance” clauses.

78. Id.

79. The court declines to hold one insurance company primarily liable for the whole loss but
instead prorates liability for the loss between the two insurance companies equally up to the limits
of the lower policy. /4. at 611, 657 P.2d at 580.

80. KAN. STAT. ANN. §§ 40-3101 to 40-3121 (1981); Western Casualty & Surety Co. v. Uni-
versal Underwriters Ins. Co., 232 Kan. at 609, 657 P.2d at 578-79.

81. “We see no public policy question in how insurance companies divide among themselves
the loss occasioned by their communal insured.” Western Casualty & Surety Co. v. Universal
Underwriters Ins. Co., 232 Kan. at 609, 657 P.2d at 578-79.

82. See DeWitt v. Young, 229 Kan. 474, 625 P.2d 478 (1951) (staung the test used by the
court in Western Casualty).

83. Western Casualty & Surety Co. v. Universal Underwriters Ins. Co., 232 Kan. 606, 608-09,
657 P.2d 576, 578 (1983). This ruling follows decisions in other states where mandatory insurance
law exists. See supra note 19 and accompanying text.

84. The court noted that there was no provision in the statute directing that such coverage be
primary and once minimum liability insurance has been obtained the question is no longer a
matter of public policy. /4. at 609, 657 P.2d at 579. This holding follows decisions in other states
where mandatory insurance law exists. See supra note 53 and accompanying text.

85. See supra notes 48-51 and accompanying text.

86. Western Casualty & Surety Co. v. Universal Underwriters Ins. Co., 232 Kan. 606, 611,
657 P.2d 576, 580 (1983).

87. /d. at 611, 657 P.2d at 580.

88. /d.at612-13, 657 P.2d at 581-82. The court rejects the majority rule of prorating liability
according to policy limits as unacceptable since that method forgets that both insurers have con-
tractually agreed to cover the loss despite the policy limits set. The court also rejects prorating the
loss according to premiums since there are too many variables affecting them for them to serve as
a basis for apportionment.
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adopts this growing minority view because it comports to a basic sense of fair-
ness and is easy to administer.8°

The decision in Western Casualty and Surety Co. v. Universal Underwriters
Insurance Co. follows the majority rule by upholding the validity of “other
insurance” clauses®® and reconciling conflicting “other insurance” excess cov-
erage provisions as mutually repugnant.®! However, the holding in this case is
limited to two conflicting excess clauses.2 A question still remains as to
whether the court will follow the lead of other courts and hold dissimilar
“other insurance” clauses mutually repugnant®3 or whether they will reaffirm
their position of reconciling the clauses by adhering to the total policy insuring
intent.%4

Trisha A. Thelen

89. Further, the court notes that this method does not have the limitations of the other prora-
tion methods. /d. See supra note 88 and accompanying text.

90. See supra notes 19 & 80. Further, this decision is a consistent extension of past Kansas
decisions where the validity of similar restrictive clauses were in question. See supra notes 28, 32,
& 38 and accompanying text.

91. See supra notes 57 & 79.

92. Western Casualty & Surety Co. v. Universal Underwriters Ins. Co., 232 Kan. 606, 607,
657 P.2d 576, 578 (1983).

93. See supra note 68 and accompanying text.

94. Maryland Casualty Co. v. American Family Ins. Group, 199 Kan. 373, 429 P.2d 931
(1967); see supra notes 51 & 64 and accompanying text.



