
Judicial Review of Administrative Action-Kansas 
Perspectives 

by: David L. Ryan * 

I. Reviewability 
A. Court Accessibility 

1. Standing 
2. Ripeness 
3. Related Limitations 
4. Form of Action 
5. Discretionary Action 

B. Burden on Appeal-Presumptions 
II. Intensity of Review 

A. Generally 
B. Standard Review 

1. Substantial Evidence-Questions of Fact 
2. Questions of Law 

C. De Novo Review 
III. Remains of the Proposed Kansas AP A 
IV. Current National Theory Reform and Development 
V. Conclusion-Recommendations 

Agency interference with liberty and property appears too 
rampant to be ignored, too burdensome to be enjoyed and occasionally 
too erroneous in application or policy. Growing more rapidly than 
sunflowers, expanding agency regulatory activities produce a wide di­
versity of clients. While judicial review of administrative action pro­
vides the last hope for those vanquished by governmental action, this 
ultimate justice proves the worst quagmire of all to some, while to 
others, impedes the progress of a government which at best moves too 
slowly. 

This paper examines judicial review of administrative action in 
Kansas with emphasis on imperfections, in the Quixotic view that 
righting perceived wrong is not always windmill-chasing. Unfortu­
nately, solutions are sometimes less apparent than the windmill. 

1. Reviewability 

A. Court Accessibility 

Judicial review is not always available. Accessibility is necessarily 
the first issue, although it is difficult to distinguish court accessibility 
doctrines from the question of intensity of judicial review once accessi­
bilityobtains. Similar to centuries of preceding common law, accessi­
bility and the form of action itself limit remedies available and the 
nature of the review. The basic doctrines of standing, ripeness, exhaus-
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tion and sometimes primary jurisdiction, and their corollaries must be 
satisfied. 

1. Standing 

While .each of these preliminary access doctrines provides a com­
mon-law complexity in application which belies a summary descrip­
tion, it may be noted the issue of standing basically asks the question 
"who" may sue. Until recent generations, in order to sue, one must 
have suffered injury "in law." Not only must injury in fact have been 
present, but the injury must have been recognized as sufficient for a 
legal cause of action. I It is still the litany of Kansas that a person has 
standing at common law only when damage to the individual by gov­
ernment action is "different in character from that sustained by the 
public at large."2 While the general "omnibus" administrative review 
statute of Kansas Statutes Annotated (KS.A.) § 60-2101(d? could be 
interpreted as having a substantial liberalizing impact on common-law 
standing, the Kansas Supreme Court insists on traditional conservative 
interpretation.4 

In comparison, the federal Administrative Procedure Act (APA) 
grants standing to those "suffering legal wrong because of agency ac­
tion, or adversely affected or aggrieved by agency action within the 
meaning of a relevant statute."s Under present federal law, the "legal 
injury" test is replaced by a two-part inquiry: Is there injury in fact? Is 
the alleged injury arguably within the zone of interests to be protected 
by the statutes involved?6 

2 Ripeness 

Ripeness basically presents the question "when" may we sue. Ju­
dicial cognizance obtains only when the issue has ripened into the req­
uisite constitutional "case" or "controversy."7 In the last twenty years 
Kansas declaratory judgment statutes including the general declaratory 

1. K. DAVIS, ADMINISTRATIVE LAW TEXT § 22.01 (1972); B. SCHWARTZ, ADMINISTRATIVE 
LAW § 153 (1976); 1 AM. JUR. 2d Administrative Law § 575 (1979). 

Injury to competition presents a classic illustration where injury "in fact" is not injury "at 
law" for which there may be legal redress. KAKE-TV & Radio, Inc. v. City of Wichita, 213 Kan. 
537,538-39,516 P.2d 929, 930-31 (1973). See Perkins v. Lukens Steel Co., 310 U.S. 113 (1940); 
Tennessee Elec. Power Co. v. TVA, 306 U.S. 118 (1939). One is free, subject to tortious intent, to 
compete to the economic injury of a competitor. RESTATEMENT (SECOND) OF TORTS §§ 766, 767, 
768,771 (1965); Developments in the Law, Competitive Torts, 77 HARV. L. REV. 888, 961 (1964). 

2. Watson v. City of Topeka, 194 Kan. 585, 587,400 P.2d 689, 691 (1965). 
3. KAN. STAT. ANN. § 6O-2101(d) (Supp. 1979). 
4. Lakeview Gardens, Inc. v. Sedgwick County, Docket No. 51,228, (Kan. Sup. Ct. Jan. 19, 

1980). 
5. 5 U.S.c. § 702 (1970). 
6. Data Processing Servo v. Camp, 397 U.S. 150 (1970). 
7. K. DAVIS, supra note 1, at 396-99; B. SCHWARTZ, supra note 1, at § 179; 1 AM. JUR. 2d 

Administrative Law § 583 (1962). 
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judgment statute at KS.A. § 60-1701,8 and the special statute for de­
claratory review of rules at KSA. § 77-434,9 have been liberally ap­
plied favoring court review. \0 In comparison the federal system slowly 
developed. Not until the Abbott Laboratories v. Gardner ll decision in 
1967 did the federal concept of declaratory judgment in administrative 
law application expand toward the more liberal Kansas doctrine. 

3. Related Limitations 

The "exhaustion" of administrative remedies requirement, a par­
ticularly strong doctrine in the common law,12 is well developed in 
Kansas and consistently utilized. 13 The doctrine of "primary jurisdic­
tion," requiring recourse to the agency first where dual court jurisdic­
tion is authorized, applies unevenly in the federal system and, likewise, 
in Kansas. 14 

4. Form 0/ Action 

Historically common law has not recognized any "right" to appeal 
from an administrative agency. IS Underlying this doctrine are the con­
cepts of sovereignty (that courts could not entertain litigation against 
the sovereign or its agencies), the related "privilege" view of a license, 
and the inability to relate agency action to an accepted "cause of ac­
tion." No right to an appeal from an administrative agency emanates 
from constitutional due process perimeters, save remedies for govern­
ment interference with particularly sensitive constitutional rights. Kan­
sas adheres to the strict traditional common-law posture that "[t]he 
right to an appeal. . . is neither a vested nor constitutional right, but is 
strictly statutory in nature .... Courts have no inherent appellate ju­
risdiction over the official acts of administrative officials or boards ex­
cept where the legislature has made some statutory provision for 
judicial review."16 

8. !UN. STAT. ANN. § 60-1701 (1976). 
9. KAN. STAT. ANN. § 77-434 (1977). 

10. See City of Lawrence v. McArdle, 214 Kan. 862, 866, 522 P.2d 420, 424 (1974); 
Manzanares v. Bell, 214 Kan. 589, 592, 522 P.2d 1291, 1296 (1974); Rhodes v. Harder, 211 Kan. 
820,821,508 P.2d 959,961-62, modified, 212 Kan. 500, 512 P.2d 354 (1973); Capitol Cable, Inc. v. 
City of Topeka, 209 Kan. 152, 153, 495 P.2d 885, 887 (1972); Willcott v. Murphy, 204 Kan. 640, 
642,465 P.2d 959, 961 (1970). 

II. 387 U.S. 136, 140 (1967). 
12. 3 K. DAVIS, supra note I, at § 20.01-.10; L. JAFFE, JUDICIAL CONTROL OF ADMINISTRA­

TIVE ACTION ch. II (1965); 2 AM. JUR. 2d Administrative Law § 595, at 426 (1962). 
13. Jarvis v. Kansas Comm'n on Civil Rights, 215 Kan. 902,906,528 P.2d 1232, 1235 (1974). 

See Strader v. Kansas Pub. Employees Retirement Sys., 206 Kan. 392, 479 P.2d 860, cert. denied, 
403 U.S. 914 (1970); Graves Truck Line v. State Corp. Comm'n, 195 Kan. 82,402 P.2d 757 (1965); 
Colorado Interstate Gas Co. v. State Corp. Comm'n, 192 Kan. 1,386 P.2d 266 (1963). 

14. See Van Scoyk v. St. Mary's, 224 Kan. 304, 580 P.2d 1315 (1978); Hayward v. State Corp. 
Comm'n, 151 Kan. 1008, 101 P.2d 1041 (1940); K. DAVIS, supra note 1, at 373-81. 

15. I AM. JUR. 2d Administrative Law §§ 556,557 (1962). 
16. Lakeview Gardens, Inc. v. Sedgwick County, No. 51,228 (Kan. Sup. Ct. Jan 19, 1980); 

Brinson v. School Dist., 223 Kan. 465, 467, 576 P.2d 602, 605 (1978). 
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The appropriate form of action to utilize in appealing from a Kan­
sas administrative body is as follows: (1) If there is a specific statutory 
appeal statute, that statute and the form of action provided applies, 
which may be simply a "petition to review" or "a petition to appeal."17 
(2) In the absence of a special appeal statute in the agency enabling act, 
one must appeal under KSA. § 60-2WI(d) if the subject matter is 
within this statute's jurisdiction which is limited to a "quasi-judicial" 
decision of the agency. (3) In the absence of an available statute, there 
is no right to appeal, but one may file an action in the nature of an 
appeal through one of the extraordinary remedies. 18 Because of the 
historic limitation of mandamus to ministerial acts, and the develop­
ment of injunction to include mandatory as well as prohibitory relief, 
the commonly preferred form of action for mandatory relief is now 
injunction. Declaratory judgment should be utilized where appropri­
ate; often together with injunction. If the matter sought to be chal­
lenged is a potential rule application, one may prefer the broader 
declaratory judgment of the rulemaking proviso in KSA. § 77-434 
which liberally allows for court review of agency rules. 

A central issue under the present general appeal statute, KSA. 
§ 60-2WI(d), is whether the agency order involves a "quasi-judicial" 
issue. The court identifies "quasi-judicial" as a term applied "to ad­
ministrative boards or officers empowered to investigate facts, weigh 
evidence, draw conclusions as a basis for official actions, and exercise 
discretion of judicial nature."19 In describing a judicial function com­
pared with legislative, executive or "administrative" functions (which 
appears to be one of, or both legislative and executive type activity) the 
Kansas court often cites Justice Holmes' Prentis v. Atlantic Coast Line 
dogma:2o 

[J]udicial inquiry investigates, declares and enforces liabilities as 
they stand on present or past facts and under laws supposed already 
to exist. That is its purpose and end. Legislation, on the other hand 

17. Some Kansas agency enabling acts provide a special appeal statute such as KAN. STAT. 
ANN. §§ 8-259 (1975), 44-556 (Supp. 1979),44-1011 (Supp. 1979),65-504 (Supp. 1979), 65-2848 
(Supp. 1979). 

18. In the absence of statutory provision for appellate review no appeal is available, but relief 
in the "nature" of an appeal may be obtained by using equitable remedies. K. DAVIS, supra note 
I, § 24.01 at 458; B. SCHWARTZ, supra note I, at § 188. 

Declaratory judgment may be sought under KAN. STAT. ANN. §§ 77-433 (1977) and 69-1701 
(1976) where appropriate. The extraordinary remedies include: mandamus (KAN. STAT. ANN. 
§ 60-801 (1976); Holstrom v. Sullivan, 192 Kan. 746, 391 P.2d 100 (1964», injunction (KAN. STAT. 
ANN. § 60-901 (1976); Klassen v. Regier, 195 Kan. 61, 403 P.2d 106 (1965», and quo warranto, 
available for situations where the parties have appropriate standing (KAN. STAT. ANN. § 60-1201 
(1976); Fransham v. McDowell, 202 Kan. 604,451 P.2d 131 (1969». The writ of prohibition is not 
specified in the Kansas Code of Civil Procedure, and is not recommended for administrative ap­
peal, since the exhaustion doctrine applies in this state precluding relief. Bushman Constr. Co. v. 
Schumacher, 187 Kan. 359, 356 P.2d 869 (1960). 

19. Schulze v. Board of Educ., 221 Kans. 351, 354, 559 P.2d 367, 371 (1977) (quoting Thomp­
son v. Amis, 208 Kan. 658, 663, 493 P.2d 1259, 1260, cert. denied, 409 U.S. 847 (1972». 

20. 211 U.S. 210 (1908). 
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looks to the future and changes existing conditions by making a new 
rule to be applied thereafter to all or some part of those subject to its 
power.21 

427 

The Kansas court has also defined "judicial" in terms of de novo 
review or historical' function: 

One such test is whether the court could have been charged in the 
first instance with the responsibility of making the decisions the ad­
ministrative agency must make. Another test is whether the function 
the administrative agency performs is one that courts historically 
have been accustomed to perform and had performed prior to the 
creation of the administrative body.22 

In appying tests to distinguish legislative from judicial powers, "it is the 
nature of the act performed rather than the name of the officer or 
agency which performs it, that determines its character as judicial or 
otherwise. "23 

Thompson v. Amis24 presents a classic illustration of the difficulties 
in framing the proper form of action under Kansas law. In Thompson, 
a discharged state employee claimed a number of administrative errors 
in the discharge hearing. The enabling statute was silent as to appeal, 
so plaintiff's lawyer filed both the extraordinary remedy and an appeal 
under K.S.A. § 60-21DI(d) (then 60-21DI(a». At the district court level 
the parties made an election for extraordinary remedy. The supreme 
court disagreed. Failure to elect the correct method of appeal resulted 
in fatal procedural error. While some consider this form over sub­
stance, proper method in appeal remains of first importance. 

The "quasi-judicial" limitation of KS.A. § 60-2101(d) unnecessa­
rily restricts statutory appeal, forcing counsel to determine in advance 
the often blurred distinctions between quasi-judicial and other types of 
agency action requiring extraordinary writs. Furthermore, the signifi­
cant void of judicial creativity in interpreting KS.A. § 60-21DI(d) to­
gether with strict adherence to a common-law presumption of non­
reviewability in the context of a number of inartfully drawn specific 
agency appeal statutes,2S results in foreclosure of any judicial review­
ability of matters within the sometimes enormous gaps in specific 
agency appeal statutes.26 Indeed, the Kansas supreme court recently 
began the decade of the '80's with a strong affirmation of this 
nonreviewability.27 It is not as readily apparent to this author as to the 

21. Id. at 226. See a/so Behrmann v. Public Employees Relation Bd., 225 Kan. 435, 591 P.2d 
173 (1979); Gawith v. Gage's Plumbing & Heating Co., 206 Kan. 169,476 P.2d 966 (1970). 

22. 206 Kan. at 178,476 P.2d at 973. See a/so Stephens v. United School Dist., 218 Kan. 220, 
546 P.2d 197 (1975). 

23. Schulze v. Board of Educ., 221 Kan. 351, 354, 559 P.2d 367, 371 (1977)(quoting Gawith v. 
Gage's Plumbing & Heating Co., 206 Kan. 169,476 P.2d 966 (1970». 

24. 208 Kan. 658, 493 P.2d 1259, urI. denied, 409 U.S. 847 (1972). 
25. For specific agency appeal statutory examples, see note 17 supra. 
26. Lakeview Gardens, Inc. v. Sedgwick County, Docket No. 51,228 (Kan. Sup. Ct. Jan 19, 

1980). 
27. Id. 
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court that such nonreviewability was intended by the legislature in the 
1964 adoption of KS.A. § 60-21Ol(d). In contrast, the federal APA, as 
now interpreted, provides a presumption of judicial review.28 

5. .Discretionary Action 

Scope of review over "discretionary action" of an agency presents 
a circular definition. Agency action is discretionary because it is not 
generally reviewable, and there is no judicial review from administra­
tive actions which by their nature are generally discretionary. As an 
exception to the presumption of reviewability,29 the federal system par­
tially codified an unreviewability concept in the federal AP A specifying 
administrative actions are reviewable except for those precluded from 
review by statute or by common law?O "Pure" executive-prosecutorial 
type functions and legislative type functions are sometimes held discre­
tionary.3' The same is true of Kansas administrative law.32 Much 
agency regulation is opinion, lacks ripeness, or definitive administrative 
ruling or order, from which no appeallies.33 

B. Burden on Appeal - Presumptions 

Appellant's substantial burden is shaped by the court's role and 
nature of review, except for de novo review where the court may substi­
tute its own judgment on questions of facts. The court cannot refind 
the fact; it is bound by the facts found by the agency. Consequently, 
the scope of review may generally be viewed as one for procedural er­
ror, together with the legal questions for which the court may substitute 
its judgment relative to interpretation of law, jurisdiction and related 
issues. Assuming the agency is acting within its jurisdiction and has 
interpreted the law properly, the remaining possible procedural errors 
are often not easy for an appellant to establish. 

Kansas has long applied the generally recognized presumption of 
regularity in agency proceedings, which simply means that agency pro­
cedures are presumed to be conducted properly. Agency findings have 
a presumption of validity on review.34 The burden is on the appellant 
to overcome the presumption of regularity: "'There is a presumption 
that the governing body acted reasonably and it is incumbent upon 

28. Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402 (1971); Abbot Laboratories v. 
Gardner, 387 U.S. 136 (1967). "Federally, [i)n the absence or inadequacy [of special statutory 
review proceedings), any applicable form of legal action [may be used)." 5 U.S.c. § 703 (1970). 
See B. SCHWARTZ, supra note I, at § 185. 

29. Citizens to Preserve Overton Park v. Volpe, 401 U.S. 202 (1971); Abbot Laboratories v. 
Gardner, 387 U.S. 136 (1967). 

30. 5 U.S.c. § 701(a)(1) & (2) (1979). 
31. K. DAVIS, supra note I, at 88. 
32. Bush v. City of Wichita, 223 Kan. 651, 576 P.2d 1071 (1978). 
33. K. DAVIS, supra note I, at § 4.02. 
34. Central Kan. Power Co. v. State Corp. Comm'n, 221 Kan. 505, 561 P.2d 779 (1977). 
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those attacking its action to show the unreasonableness thereof', by a 
preponderance of the evidence."35 

If Intensity of Review 

A. Generally 

While the scope of judicial review of administrative action varies 
from none to total substitution of judgment with "true de novo" review, 
the prevalent tendency in most jurisdictions, the federal jurisdiction 
and in Kansas is toward a limited scope of review commonly known as 
the "substantial evidence" rule.36 The rule is so strong that it is fol­
lowed even when the statute seemingly prescribes a narrower or 
broader form of review?? While our Kansas court has often held that 
the scope of review provided by the legislature under any appeal stat­
ute depends upon the intent of the legislature as expressed in each par­
ticular statute and as interpreted by the court,38 and while the court 
through varying shades of interpretation performs superb linguistic 
feats relative to varying specific statutory terms such as "reasonable­
ness"39 and "lawfulness"4o in court review of agency findings, the net 
result of these conceptual gymnastics is a surprisingly uniform judicial 
review-a review not particularly dissimilar from the federal and other 
jurisdictions, excepting "de novo" review. Kansas "de novo" review 
theory qualifies for top honors in judicial gymnastics in a field of con­
siderable national competition for fuzzy expression achieving relatively 
unpredictable application.41 

B. Standard Review 

The standard "three-prong" Kansas scope of review statement is 
typified in the often cited Kansas State Board of Healing Arts v. Foote42 

decision: 
A district court may not, on appeal, substitute its judgment for that of 
an administrative tribunal, but is restricted to considering whether, 
as a matter of law, the tribunal acted fraudulently, arbitrarily or ca­
priciously, whether the administrative order is substantially sup­
ported by evidence, and whether the tribunal's action was within the 

35. Rickard v. Fundenberger, 1 Kan. App. 2d 222,224,563 P.2d \069, \071 (1977) (quoting 
Highway Oil, Inc. v. City of Lexena, 219 Kan. 129, 132,547 P.2d 330, 333 (1976)). 

36. K. DAVIS, supra note 1, at 527; L. JAFFE, JUDICIAL CONTROL OF ADMINISTRATIVE Ac· 
TION ch. 15 (1965); B. SCHWARTZ, supra note 1, at § 2\0; 1 AM. JUR. 2d Administrative Law § 659 
(1979). 

37. K. DAVIS, supra note 1, ch. 29. 
38. Bush v. City of Wichita, 223 Kan. 651, 576 P.2d 1071 (1978); Brinson v. School Dis!., 223 

Kan. 465, 576 P.2d 602 (1978). 
39. Lira v. Billings, 196 Kan. 726, 414 P.2d 13 (1966). 
40. Rickard v. Fundenberger, 1 Kan. App. 2d 222, 563 P.2d \069 (1977). 
41. See notes 67-82 and accompanying text infta. 
42. 200 Kan. 447, 436 P.2d 828 (1968). 
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scope of its authority.43 
Concerning this tripartite test, the first standard of "fraudulent, ar­

bitrary, or capricious," on cursory analysis appears comprehensive. 
However, these words of art present a concept involving the most lim­
ited type of review of administrative action, far more limited than sub­
stantial evidence. For example, only where the agency has acted 
overtly and patently in violation of the law, such as a fraudulent deci­
sion,44 or without any indication the official determined the matter on 
the basis of agency law, would the agency be reversible on this basis. 
All courts apply the third standard and determine whether the govern­
ment action was or was not within the scope of its authority. Of course, 
if the action is not reviewable for lack of standing or other access doc­
trines, it simply remains unreviewable.45 What remains of the general 
scope of review is the substantial evidence standard. 

1. Substantial Evidence-Questions of Fact 

Justice Frankfurter noted the scope of review definition as "unde­
fined defining terms,"46 a fitting attribute of "substantial evidence," the 
core of the court review standard. Agency findings of fact are conclu­
sive unless it appears to the reviewing court that they are not supported 
by substantial evidence from the record considered as a whole.47 The 
classic Foote opinion identifies the theory for the rule: 

The business of licensing being an administrative or legislative 
function, as distinguished from judicial, any other interpretation. . . 
casting a wider scope of review upon a district court would render 
that statute unconstitutional as a violation of the separation of pow­
ers doctrine and we decline to so interpret the appeal statute. 

Constitutional grounds aside, an interpretation permitting a 
wider scope of review, such as a de novo determination, would 
amount to virtual disregard of the specialized nature of the board 
and make it a mere way station en route to the seat of real author­
ity-the particular district judge to whose lot the appeal fell.48 

The term "substantial evidence" is defined as "evidence which 
possesses something of substance and relevant consequence, and which 
furnishes a substantial basis of fact from which the issues. . . can rea­
sonably be resolved."49 Another definition prescribes "only when the 
commission's determination is so wide of the mark as to be outside the 

43. /d. at 450, 436 P.2d at 831. 
44. Olathe Hospital Foundation, Inc. v. Extendicare, Inc. 217 Kan. 546, 553, 539 P.2d 1,9 

(1976). 
45. Laird v. Tatum, 408 U.S. I, 15 (1972). 
46. Universal Camera Corp. v. Labor Bd., 340 U.S. 474, 489 (1950). 
47. See Farmland Foods, Inc. v. Abendroth, 225 Kan. 742, 594 P.2d 184 (1979); Behrmann v. 

Public Employees Relation Bd., 225 Kan. 435, 591 P.2d 173 (1979); Kansas State Board of Heal­
ing Arts v. Foote, 200 Kan. 447, 436 P.2d 828 (1968). 

48. 200 Kan. at 450-51,436 P.2d at 831-32. 
49. /d. at 459, 436 P.2d at 837. 
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realm of fair debate" may the court find a lack of the requisite substan­
tiality.50 

The essence of the substantial evidence test provides a "reasona­
bleness" review compared to a "rightness" determination. The reason­
ableness standard basically embodies a concept of no substitution of 
judgment, no reweighing of facts, and limiting the court to ascertaining 
from the record whether there is evidence to support the findings and 
agency determination.51 In other words, reasonableness is basically a 
procedural regularity analysis. In comparison, under the "clearly erro­
neous" or "rightness" standard the court may substitute its judgment 
for the agency's, and in a de novo review, reweigh and redetermine the 
facts. 52 Confusion between the two standards is bred in part by com­
mingling of terminology, although the use of words such as "clearly 
compelled" in Kansas is basically one of substantial evidence. 53 

Some Kansas review statutes or related interpretations present a 
review of "lawfulness and reasonableness."54 Lawfulness is found 
when the order is within the statutory authority of the agency and when 
established rules are followed in determining the order. Of course, 
agency rules properly promulgated have the force and effect of law. An 
order, as the product of agency adjudication, is reasonable when based 
upon substantial competent evidence. 55 Consequently, the net effect of 
the "lawfulness and reasonableness" analysis resembles the substantial 
evidence standard. 

Illustrative of judicial reasoning under the substantial evidence 
standard is the Woltje v. Kansas Employee Retirement System 56 opin­
ion: 

Were this case to be one of de novo impression to this Court, I might 
very well find under the evidence [contrary to the agency]. On the 
other hand. . . by the law. . . I must confine myself to the evidence 
and whether or not it was sufficient and of such substance as to sup­
port the findings of the Board. . . .57 

In other words, the court is not free to reweigh the facts but only to 
ascertain if there is substantial evidence to support the facts. 

The substantial evidence test provides unending challenge for 
Kansas courts in application, but this is true of other jurisdictions. 58 
The requisite quantum of evidence is not easily resolved.59 Unfortu-

50. Central Kan. Power Co. v. State Corp. Comm'n, 221 Kan. 505, 511-12, 561 P.2d 779,785 
(\977). 

51. K. DAVIS, supra note 1, at 527-30. 
52. Id. at 535-42, 551. 
53. Rickard v. Fundenberger, 1 Kan. App. 2d 222, 563 P.2d \069 (\977). 
54. 221 Kan. at 506, 561 P.2d at 782. 
55. Id. at 505, syL ~ 1, 561 P.2d at 781, syL ~ 1. 
56. 225 Kan. 495, 592 P.2d 872 (1979). 
57. Id. at 498, 592 P.2d at 875 (quoting the district court opinion). 
58. B. SCHWARTZ, supra note 1, at § 2\0. 
59. Compare Swezey v. State Dept. of Social & Rehabilitation Serv., 1 Kan. App. 2d 94, 562 
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nately, Kansas has developed an additional theory which obfuscates 
application of substantial evidence by the reviewing court. Simply 
stated, most jurisdictions strictly require the agency make findings of 
fact. Indeed the essence of the substantial evidence standard precludes 
the court from determining the facts. Only the agency may make find­
ings of fact. In this decade, Kansas courts have relaxed the findings 
requirement, holding that they are not necessary unless required by 
statute. Unfortunately for the reviewing court, since the essence of the 
substantial evidence test depends upon the adequacy and nature of 
agency findings, this poses a particularly significant challenge when the 
agency opinion is weak in findings. 

An illustration of the resolution of this quandary is provided by 
Olathe Hospital Foundation, Inc. v. Extendicare, Inc. 60 where the 
agency failed to make findings, a failure remedied by the reviewing 
district court. The supreme court, after holding the agency did not 
have to make findings and the reviewing court could not determine 
findings de novo, found in essence the district court did find what the 
agency intended to find, and since the reviewing court found there was 
evidence to support what the agency intended to find, the substantial 
evidence standard is satisfied.61 As long as the district court is careful 
to make only the findings the agency would have made, it appears the 
court is not technically making the findings and is not substituting its 
judgment for that of the agency. In fact the record will rarely be so 
clear as to prevent the court from second-guessing the agency. 

2 Questions of Law 

In reviewing questions of law, the court may substitute its judg­
ment although ordinarily the court will give deference to the agency's 
interpretation of law.62 Agencies perform a quasi-judicial function 
when they interpret rules and other law in the course of an opinion. 
The court, of course, is the higher judicial body in interpreting the law. 
Relative to rulemaking, jurisdictions often distinguish between inter­
pretative type rules appropriate for judicial review and purely legisla­
tive type rules which may be viewed as sub-delegated legislative acts 
and inappropriate for any judicial review,63 although the distinction 
appears inarticulate since all rules by nature are the product of legisla­
tive type agency function. 

Kansas theory simply provides "[t]he power to adopt rules and 

P.2d 117 (1977) (holding insufficient evidence) with Coggins v. Public Employee Relations Bd., 2 ' 
Kan. App. 2d 416, 581 P.2d 817 (1978) (finding sufficient evidence). 

60. 217 Kan. 546, 539 P.2d 1 (1975). 
61. Id. 

~2. Southwestern Bell Tel. Co. v. Employment Security Bd. of Review, 189 Kan. 600, 607, 
371. 4, 139 (1962). 

63. K. A S, supra note 1, at 123-38. 
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regulations is administrative in nature ... and to be valid, must be 
within the authority conferred."64 If the regulation goes "beyond that 
which the legislature has authorized. . . or violates the statute. . . [it 
is] void."65 Ultimate statutory or other legally required findings are 
sometimes viewed as mixed questions of law and fact and handled as a 
question of law by the reviewing court.66 Likewise, "constitutional" 
and "jurisdictional" facts may be viewed more as a question of law for 
the purpose of judicial review.67 If the agency determination is more 
evidentiary in basis or inference, it is easier to view it a finding of fact, 
but where the ultimate finding appears less evidentiary in nature it may 
be treated as a question of law. In short, Kansas conforms to the ma­
jority of jurisdictions recognizing an ability to substitute judgment in 
judicial review regarding questions of law and questions of jurisdic­
tional and constitutional fact. 

C De Novo Review 

The legislature has often attempted to grant de novo review to 
Kansas agencies.68 Most are ineffective. Even in the absence of any 
statutory language, arguments appear that for constitutional or other 
judicial function reasons, the reviewing court should adopt a de novo 
posture.69 The Kansas Supreme Court applies a restricted interpreta­
tion of de novo review availability. On the common-law basis of de­
clining to emasculate the agency by not allowing binding factual 
decisions, and with concern for the constitutional interpretation of sep­
aration of powers, to avoid a court decision which is also part of a 
quasi-legislative, executive type decision, the Kansas court limits the 
possibility of de novo review to those agencies exercising a "purely" 
judicial type function.70 

Historically, only a few Kansas agencies with specific de novo re-

64. State ex rei. Londerholm v. Columbia Picture Corp., 197 Kan. 448, 454, 417 P.2d 255, 260 
(1966). 

65. Id. at 454, 417 P.2d at 260. 
66. K. DAVIS, supra note I, at 545-56. 
67. B. SCHWARTZ, supra note I, at §§ 222, 226. The Kansas Supreme Court recently held 

scope of review was not limited since the issue involved was of a constitutional and jurisdictional 
nature. City of Wichita v. Kansas Corp. Comm'n, 225 Kan. 524, 592 P.2d 880 (1979). 

68. See KAN. STAT. ANN. § 2-2215 (1975) (appeals under Agricultural Chemicals Act); KAN. 
STAT. ANN. § 8-235 (Supp. 1979) (denial of driver's license); KAN. STAT. ANN. § 9-1805 (Supp. 
1979) (removal of officer or director of a bank by State Banking Board); KAN. STAT. ANN. § 26-
508 (1975) (award under eminent domain); KAN. STAT. ANN. § 39-931 (Supp. 1979) (licenses for 
adult care homes); KAN. STAT. ANN. § 47-833 (1973) (veterinarian's license); KAN. STAT. ANN. 
§ 47-1507 (1973) (operation and licensing of feedlots); KAN. STAT. ANN. § 58-3017 (Supp. 1979) 
(real estate broker's license); KAN. STAT. ANN. § 65-171d (Supp. 1979) (antipollution orders); 
KAN. STAT. ANN. § 65-438 (Supp. 1979) (licenses for maternity hospitals and homes for children); 
KAN. STAT. ANN. § 65-504 (Supp. 1979) (child care centers); KAN. STAT. ANN. § 65-3412 (Supp. 
1979) (licenses for solid waste processing facilities); KAN. STAT. ANN. § 68-117d (1972) (appeals 
from decisions of Board of County Commissioners on roads and bridges). 

69. Behrmann v. Public Employees Relation Bd., 225 Kan. 435, 591 P.2d 173 (1979). 
70. Id.; Stephens v. Unified School Dist., 218 Kan. 220, 546 P.2d 197 (1975). 
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view statutes have been held sufficiently judicial in nature for the de 
novo review provision to be effective.71 De novo review is not implied. 
Except perhaps for a deprivation of a sensitive constitutional right, it 
must be legislatively mandated. The court recently indicated it may be 
more receptive to legislative imposition of de novo in the future. 72 

In the landmark Gawith v. Gage's Plumbing & Heating Co. 73 opin­
ion, the court found a determination of workmen's compensation of 
sufficient purely judicial character that the legislatively imposed partial 
de novo (enabling the district court to refind the fact based upon the 
record from the agency) was permissible. In 1976, in Stephens v. School 
J)istrict,74 disapproving earlier dicta,75 the Kansas Civil Rights Com­
mission was held to exercise such a purely judicial function relative to a 
discrimination determination that the statutorily mandated de novo al­
lowed district court redetermination of fact. The question not yet fully 
answered is the extent to which the district court analysis is limited to 
the record from the civil rights agency. In instances where the court 
construes a true de novo retrial, including new evidence without limita­
tion to the agency transcript, the net effect is total demise of the exhaus­
tion requirement. Consequently there remains no efficacy of the 
agency's adjudicatory role. Parties may well hold back evidence at the 
agency level and treat court appeal as the real adjudication. Unless 
appellate interpretation places a limitation on the character of an abso­
lute de novo retrial in a civil rights case, some -may argue the agency 
trial becomes superfluous, based on duplicity and lack of viability. 

Historically, appellate courts have preferred to interpret the 
agency-court relationship so as to preserve the basic integrity of an 
agency function. Indeed, instances appear in the federal system where 
the Supreme Court directly ignores and judicially obviates district 
court jurisdiction, mandated by Congress, in order to preserve agency 
effectiveness.76 

When statutory de novo review appears in the enabling statutes of 
the many state agencies which have been held not to exercise the requi­
site purely judicial function,77 the resulting review is, either expressly 
or in effect, the substantial evidence standard.78 Zoning appeal pro-

71. See Behrmann v. Public Employees Relation Bd., 225 Kan. 435, 591 P.2d 173 (1979); 
Stephens v. Unified School Dist., 218 Kan. 220, 546 P.2d 197 (1975); Gawith v. Gage's Plumbing 
& Heating Co., 206 Kan. 169, 476 P.2d 966 (1970). For a summary of numerous challenges to 
administrative action, see Note, Scope of Review of Administrative Agency Actions in Kansas, 17 
WASHBURN L.J. 312 (1978). 

72. Behrmann v. Public Employees Relation Bd., 225 Kan. 435, 591 P.2d 173 (1979). 
73. Gawith v. Gage's Plumbing & Heating Co., 206 Kan. 169, 476 P.2d 966 (1970). 
74. Stephens v. United School Dist., 218 Kan. 220, 546 P.2d 197 (1975). 
75. In Stephens v. Unified School Dist., 218 Kan. 220, 546 P.2d 197 (1975), the court disap-

proved dicta in Jenkins v. Newman Memorial County Hosp., 212 Kan. 92, 510 P.2d 132 (1973). 
76. Texas & Pac. Ry. v. Abilene Cotton Oil Co., 204 U.S. 426 (1907). 
77. See Olathe Hosp. Foundation, Inc. v. Extendicare, Inc., 217 Kan. 546, 539 P.2d I (1975). 
78. See note 68 supra. 
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vides an illustration, such as in the Rickard v. Fundenberger 79 opinion. 
The trial in the district court then is de novo in a sense the court may 
take its own evidence. . . . The power to receive and consider such 
evidence, however, is not to be employed for the purpose of enlarg­
ing the scope of judicial review - the test being, the evidence must 
be relevant to the limited issue before the court on appeal; namely, 
the reasonableness and legality of the order appealed from .... 80 

After emphasizing the need to exhaust administrative remedies, the 
court notes: 

The power of the district court, in reviewing zoning. . . is limited to 
determining (1) the lawfulness of the action taken, that is, whether 
the procedures in confirmity with law were employed, and (2) the 
reasonableness of such action. In making the second determination, 
the court may not substitute its judgment for that of the governing 
body and should not declare the action of the governing bodr unrea­
sonable unless clearly compelled to do so by the evidence.8 

While some jurisdictions have developed the standard of "clearly com­
pelled" to be one of substitution of judgment, the express disclaimer 
here indicates the review is, in effect, no more than the substantial evi­
dence standard. 

While some analysts attempt to rationally harmonize numerous 
"yes, de novo is de novo" - "no, de novo cannot mean de novo" Kan­
sas decisions based on a perceived judicial "function" v. judicial "is­
sue" analysis,82 the basic result remains that the same 'judicial 
question" definitional analysis has been repeatedly held to apply to 
both the questions of what is a judicial function for appeal jurisdiction 
and when may there be a true de novo determination. While KS.A. 
§ 60-21D1(d) jurisdiction is not liberally applied to allow review,83 de 
novo reviewability is substantially more restrictively interpreted under 
the same test! 

III. Remains o/the Proposed Kansas APA 

Five years ago the Administrative Law Committee of the Kansas 
Judicial Council, after years of development, presented a substantially 
improved version of the Model State Administrative Procedure Act, 
providing uniform agency procedure and court appeal. The proposal, 
which this author supported as a committee member, thoughtfully pro­
vided two alternatives, an "expensive" model with a state register pub­
lication counterpart to the handy Federal Register, and a "cheap" 
version without the register. Unfortunately, the proposed bill drafted 

79. I Kan. App. 2d 222, 563 P.2d 1069 (1977). 
80. ld. at 223, 563 P.2d at 1070 (quoting Rydd v. State Bd. of Health, 202 Kan. 721, 732, 451 

P.2d 239, 248 (1969» (emphasis original). 
81. ld. at 224, 563 P.2d at 1071 (quoting Highway Oil, Inc. v. City of Lenexa, 219 Kan. 129, 

132, 547 P.2d 330, 333 (1976». 
82. Note, supra note 71. 
83. See notes 19-23 and accompanying text supra. 
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by legislative committee at the time commingled them into a single 
conflicting package.84 Agencies rigorously protested several new pro­
respondent safeguards, including the then novel concept of the right to 
a declaratory order from an agency where the request is otherwise ripe 
for consideration. In subsequent years various legislative committees 
have literally cut the proposal's size in half while others more than 
doubled the length and number of provisions in the Act. 

The partial skeletal remains of the proposed Act currently rest in 
the "pending" Senate Bill No. 55,85 curiously limiting the Act to "licen­
sure action" of specified professional licensing agencies. This Act does 
not consolidate existing rulemaking statutes but does provide a needed 
findings requirement. In addition, a standard scope of review provides: 

The court shall not substitute its judgment for that of the agency as to 
the weight of the evidence on questions of fact. The court may affirm 
the agency decision or remand the case for further proceedings. The 
court may reverse or modify the decision if the agency acted fraudu­
lently, arbitrarily or capriciously or if substantial rights of the appel­
lant had been prejudiced because of the administrative findings, 
inferences, conclusions or decisions: (1) are in violation of constitu­
tion or statutory provisions; or (2) are in excess of statutory authority 
of the agency; or (3) made upon unlawful procedure; or (4) affected 
by other error of law; or (5) are not supported by substantial compe­
tent evidence.86 

While the phrase "competent" presents a confusing element which 
has sometimes been expressed but ignored in past application, the sec­
tion does provide an established uniform standard for judicial review. 
Furthermore, in terms of obtaining appeal, the Act provides "[a]n ag­
grieved party may obtain a review of any final judgment of the district 
court under this act by appeal to the court of appeals. The appeal will 
be taken as in other civil cases."87 Notice this one simple provision 
obviates the need for the technicalities of a quasi-judicial agency versus 
"other type" of agency determination required by the current KS.A. 
§ 60-2101(d) appeal statute. Under the proposal the court may focus 
on the merits of the appeal rather than availability of appeal. 

It is said the Act may be expanded to other agency action in future 
years. Expansion will necessitate other provisions to generally encom­
pass the field of administrative action, including a statutory identifica­
tion of discretionary type agency actions as codified in the federal AP A; 
ie., those agency actions not reviewable by specific statutes or by com-

84. Per House concurrent resolution 1038, H.C.R. 1038, Kan. Legis. (1971), the Kansas Judi­
cial Council was directed to study feasibility of a state administrative procedure act. The ultimate 
report and proposal of the act, prepared by the Administrative Law Subcommittee, approved by 
the Judicial Council and submitted to the legislature, never passed. 

85. S. 55, Kan. Legis. (1979). 
86. Id. § 8(h). 
87. Id. § 9. 
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mon law.88 

IV. Current National Theory Reform and Development 

Considerable sentiment appears, as represented by extensive 
American Bar Association proposals adopted at the last annual meet­
ing for substantial modification of the federal APA which, with some 
difference, is similar to the state model Act. 89 Also, a number of federal 
bills are pending which will substantially modify the federal Act. Sur­
prisingly, the proposals go in two different directions. One predomi­
nant theme is to insert considerably greater legislative and executive 
oversight in administrative rulemaking by requiring congressional or 
executive overview: 1) Before the rule is made, 2) as the rule is made, 
or 3) after the rule is made; 4) when the agency is created; 5) while the 
agency is operating or 6) at a future avoidable agency termination date. 
These basic elements are contained in bills known as "sunrise,"90 "high 
noon"91 and "sunset" legislation.92 

Several of these bills relate to the court's review role including pro­
posed modification of the federal AP A relative to the hearing require­
ment by expanding use of rulemaking type procedures and reducing 
the need for adjudicatory type hearings.93 This arises inter alia from a 
perception that too much judicial review causes delay which reduces 
the viability of agency decision-making. Since the court's role on re­
view of agency rulemaking is less than agency adjudication, the net 
effect of the proposed modification reduces the role of court review. 

Similarly, a relatively recent United States Supreme Court inter­
pretation94 reduces the necessity of trial type hearing procedures in 
agency determination. Lower federal courts had developed a doctrine 
popular in this decade and encouraged by prior Supreme Court opin­
ions, that "adjudicatory type" facts required "trial type" adjudicatory 
hearing safeguards.95 Not so, holds the Court in a restrictive reading of 
the federal APA's hearing requirement.96 

On the other hand, the so-called "Bumpers Amendment"97 pend­
ing in Congress, also endorsed by floor action at the American Bar As­
sociation annual meeting though not recommended by the 
Administrative Law Committee, requires considerably greater judicial 

88. See note 30 and accompanying text supra. 
89. Resolution No. 100, Administrative Law Reform § 1-3, 1979 Annual Meeting, American 

Bar Association. 
90. H.R. 65, 96th Cong., 1st Sess. (1979) (introducted by Congressman Denick). 
91. S. 1291, 96th Cong., 1st Sess. (1979) (introduced by Sen. Kennedy). 
92. S. 755, 96th Cong., 1st Sess. (1979) (introduced by Sen. Ribicoff for President Carter). 
93. See notes 89-91 supra. 
94. Vermont Yankee v. National Resource Defense Council, 435 U.S. 519 (1978). 
95. B. SCHWARTZ, supra note I, at § 71. 
96. Vermont Yankee v. National Resource Defense Council, 435 U.S. 519 (1978). 
97. S. III, 96th Cong., 1st Sess. (1979) (introduced by Sen. Bumpers). 
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appeal and review, providing no agency action is presumed valid, and 
the agency bears the burden on appeal to sustain its determination.98 

What a dramatic contrast in pending federal reform proposals, both 
endorsed by the American Bar Association at the same annual meeting! 

V. Conclusion - Recommendations 

Fortunately, excepting de novo review, a relatively uniform scope 
of court review obtains in Kansas. While the court notes supposedly 
different standards of review according to varying interpretations of 
legislative intent as to each agency, the net effect remains the substan­
tial evidence standard on questions of fact if the agency determination 
is otherwise subject to court review. Discretionary agency functions 
and court accessibility doctrines substantially restrict or preclude re­
view opportunity. 

Difficulty in obtaining a satisfactory and predictable court review 
exists, caused in part by the court's fuzzy terminology and common-law 
theory, but in large measure by serious legislative failure to provide a 
solid legislative basis. State citizens suffer needlessly in the expensive 
quagmire of unduly restricted and complex determination of review­
ability. 

My recommendations for improvement in judicial review of ad­
ministrative action in Kansas include: (1) Revise the present "omni­
bus" appeal statute, KS.A. § 60-2 10 l(d), which is unduly restrictive by 
its limitation to "quasi-judicial" agency determinations. Not only is 
"quasi-judicial" a constant definitional problem for reviewing courts, 
but a legislative or executive type agency function may cause as much 
injury and impact as an agency adjudicatory experience. The federal 
approach which legislatively allows review except for common-law dis­
cretionary action or specific statutory preclusion would be a significant 
improvement, particularly when coupled with the next recommenda­
tion. 

(2) Reverse the Kansas presumption of nonreviewability. It is an 
antiquated relic of common-law sovereignty and form of action con­
cerns. 

(3) Improve predictability and consistency of "de novo" definition. 
The Supreme Court has imposed a similar ')udicial" action terminol­
ogy for defining both the jurisdiction for review under KS.A. § 60-
2101(d) and for determining when a true "de novo" scope of review 
may be recognized. Indeed, the same old Holmes Prentis dogma is 
supplied as the definition of both. The court applies the term more 

98. American Bar Association, 5 AD. L. NEWS 3 (Summer 1979). 
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restrictively for "de novo" than for KS.A. § 60-2101(d) jurisdiction, a 
matter of no small confusion for all. 

Predictability of the character of judicial de novo review suffers 
most as a result. In the current absence of a uniform reviewability, a 
thorough legislative review of the Kansas de novo review statutes could 
obviate this problem and is long overdue. 

(4) Renew the findings requirement. The Kansas court must bear 
the responsibility for the serious "substantial evidence" test difficulty in 
application. By developing in recent years the doctrinal emphasis that 
agency findings are not required unless specifically required by statute 
or rule of the agency, the court effectively places the reviewing courts in 
a virtually impossible review circumstance. On the one hand the court 
may not find the facts, only the agency can; and yet on the other, the 
court must test agency nonexistent findings by substantial evidence. 
The simple and necessary answer is to reinstitute the near universal 
common-law findings requirement for agency determinations. The 
current status of requiring a court, which cannot find the facts for the 
agency, to find the facts the agency meant to find, places the reviewing 
court in a living contradiction, an uncomfortable and confusing exist­
ence. 

(-5) Passage of the state comprehensive administrative procedure 
act proposed some years ago would solve a number of problems. While 
we currently have in essence the partial benefits of an act by virtue of 
the uniform rulemaking requirements in KS.A. § 77-415 to -436, the 
omnibus appeal statue of KS.A. § 60-2101(d). The common-law theo­
ries of a trial type administrative hearing required by adjudicatory type 
facts99 and substantial evidence scope for review; the remaining com­
plex problems of standing, presumption of review, form and availabilty 
of review actions, and uniform court review standards are directly ad­
dressed and resolved in the act. Sufficient experience with administra­
tive procedure acts in other jurisdictions over the past four decades 
indicates anticipated benefits of the act would result. The reality of 
undue complication in current Kansas court review of administrative 
action confirms the need. 

99. Rydd v. State Bd. of Health, 202 Kan. 721, 451 P.2d 239 (1969). 


