
INCHOATE DOWER AND THE MARKETABLE TITLE 
In 1892 the Kansas Supreme Court wrote: 1 

A married woman who owned land in her own right, which was not occu­
pied as a homestead, conveyed the same by warranty deed, but her husband 
did not join in the conveyance. It was the understanding and intention of 
both the wife and the husband that the grantee would be invested with an 
absolute fee-simple title, and the only reason why the husband did not sign 
the deed was because he was advised and understood that his signature 
was unnecessary to a perfect title. The grantee took and has held open, 
notorious and exclusive possession under his conveyance, claiming absolute 
title as against everyone, and the husband of the grantor understood and 
acquiesced in that claim for more than 18 years. Sixteen years and two 
months after conveyance was made and possession taken, the wife died 
leaving the husband, who, about two years afterward, for the first time 
claimed that as he had not signed the deed he was not divested of his 
contingent interest in the land, and that, as the survivor of his wife, he 
was entitled to a one-half interest therein. Held: In an action by the 
grantee to quiet title, that the inchoate right of the husband in the land was 
effectually barred at the end of 15 years after the land was conveyed and 
the grantee placed in possession, and that the grantee had acquired a 
perfect title to the land before the death of the wife. 

The interest of a spouse in the real property of the other spouse during 
coverture, which was the subject of this case, was secured at that time 
by G.S.Kan. 1868, c. 33, §8; a statute which has continued substantially 
unchanged to the present date. 2 

This case said however, that this interest may be involuntarily lost 
when the owner succeeds in transferring the land to another who is 
able to show that he stands beyond the line of limitations. One's initial 
impression may be of general agreement, for the purpose of statutes 
of limitations is to prevent the stirring up of long dormant rights which 
affect land titles. One's reaction may be reinforced by a reading of the 
new Kansas Code of Civil Procedure, Kan. L. 1963, c. 303, 60-502; 
Jan. 1, 1964 (now invalid), which expressly promised to limit such 
an interest as was asserted in the above case. 

But other courts have had difficulty in applying their statutes of 
limitation to the spouse's interest. While it is inchoate, most courts do 
not consider the interest that of ownership, or property, but consider 
it rather a dormant right which is unimpaired by any but the voluntary 
acts of the spouse, and which is to be zealously guarded during the 
marriage relation. 

'Jenkins v. Dewey, 49 Kan. 49, 30 Pac. 114 (1892), Syl. 
'K.S.A. 59-505. 

(240) 
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This note therefore will point up some of the problems arising when, 
in short, the law's favorite, the family, comes into conflict with the 
title examiner's favorite, the marketable title. 

INTRODUCTION 
The development of the concept of dower at common law was slow, 

but considerable. The law has always provided for the widow. In 
order to provide for the event of widowhood, the law recognized the 
interest of the wife in the husband's real estate during coverture, and 
gave it immunity from the acts of all except the wife herself.8 It was 
dormant and immature, but it survived all of the husbands inter-vivos 
transfers, and the only essential contingency to consummation of the 
interest was survival by the wife.' 

The discarding of form; the merger of law and equity; and substitution 
for and abolition of common law dower,s changed many of the dim, 
ancient principles, but the essential policy has remained. In order to 
prevent one spouse from leaving the other economically destitute, the 
legislature secured to the survivor " ... one-half of all real estate of 
which the decedent at any time during the marriage was seized or pos­
sessed and to the disposition whereof the survivor shall not have con­
sented in writing, or by a will, or by an election as provided by law to 
take under a will, except .... "6 The provision has been held to create 
an interest substantially analogous to inchoate dower/ and in fact "de­
signed to give to a married woman while the marital relation exists, an 
economic status immeasurably superior to and more secure than what 
she enjoyed at common law."8 

While dower was an expression of venerable social policy, the statutes 
of limitation were no less expressions of socially desirable ends. It is 
desirable that one be diligent in asserting his rights or lose them, and 
that one in peaceful and apparently rightful ownership be secure in his. 
Thus in order to implement the doctrine of title by adverse possession, 

·See generally, Haskins, The Development of Common Law Dower, 62 HARV.L.REV. 
42 (1948). 

'!d. at 42. 
"The estates of dower and curtesy are abolished in Kansas. Crane v. Tipps, 29 Kan. 

585 (1883). In lieu thereof are provided an inheritance, K.S.A. 59-504; a homestead 
estate and family allowance, K.S.A. 59-401 et.seq.; and an interest in the real property 
owned or acquired by the other spouse during marriage, and aliened without consent, 
K.S.A. 59-505. See also 1 BARTLETT, KANSAS PROBATE LAW, cc. 10, 11, 14, (Rev.Ed., 
1939). The rights of the husband and wife are alike in each other's estate. K.S.A. 50-102. 

'Supra note 2. 
'Buffington v. Grosvenor, 46 Kan. 730, 27 Pac. 137 (1891); Hamblin v. Marchant, 

104 Kan. 689, 180 Pac. 811 (1919); But see Hazelbaker v. Reber, 123 Kan. 131, at 133, 
254 Pac. 407 at 408 (1927). 

"Bates v. State Savings Bank, 136 Kan. 767, 772, 18 P.2d, 143, 145, 92 A.L.R. 1373 
(1923). 
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statutes were enacted whereby those having a right of action to recover 
possession of land were required to assert it within a prescribed period, 
or lose the right. The statutes purported only to extinguish the remedy 
available however, and accordingly, those having an interest to which 
the right of entry had not accrued were not affected by the adverse 
possessor or the statute.9 

In holding that the inchoate interest of the spouse may be extinguished 
with the owner's primary title, the inference must be either that the 
inchoate interest will support some sort of action or remedy, which may 
be extinguished; or there is a basic inconsistency involved. 

In the analysis it would seem appropriate first to inquire as to the 
nature of the inchoate interest, and then into the operation of statutes 
of limitation.1o 

NATURE OF THE INCHOATE INTEREST 
In considering the legal treatment of a relationship between persons 

or persons and things, often the basic question is the law's characterization 
or contemplation of that relationship. The Kansas Supreme Court has 
characterized the inchoate interest in various manners: 

We now go further, and declare that although the wife's interest in the 
real estate of her husband not occupied as a homestead is inchoate and 
uncertain, yf't it possesses the element of property to such a degree that 
she may maintain an action during the life of her husband for its protec­
tion, and for relief from fraudulent alienation by her husband.ll 
Her interest, we think, was undoubtedly sufficient to enable her to sue or 
be sued with reference thereto.12 
At most this statute creates an interest in the husband's real estate which 
attaches, not during his lifetime, but upon his death. . . . Now it is im­
possible for a married woman to own real estate separately from her hus­
band and at the same time for the husband to have a property interest in 
the sarne.lS 

The real difficulty was expressed by Justice Burch, concurring in Nagle 
v. Tieperman:14 

·See generally, Ballentine, Title by Adverse Possession, 32 HARv.L. REV. 135 (1918). 
I·Other grounds for barring or extinguishing the inchoate interest may be involved in 

a case, but will be herein disregarded. Thus in Poole v. French, 83 Kan. 281, 111 Pac. 
488 (1910), the facts were strong for estoppel, acquiescence and laches: grantees were 
the widow's sons; the transaction was apparently with her consent; she received part of 
the consideration; she knew of improvements being made by grantee; and generally con­
ducted herself as if her release had been given. The only defect was her failure to sign. 
After she had waited over 15 years, the court held her barred by the statute of limitations. 
In such a situation if the court desires to find the interest barred, would not a more ap­
propriate and consistent rationale be estoppel or implied consent? See also Ovennan v. 
Hathaway, 29 Kan. 434 (1883). 

"Busenbark v. Busenbark, 33 Kan. 575, at 577, 7 Pac. 245, at 248 (1885). 
"Overman v. Hathaway, supra note 10, at 437. 
"Nagle v. Tieperman, 74 Kan. 32,43,85 Pac. 941, 945 (1906). 
"[d. at 46. 
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One source of the confusion attending discussions of this subject is the 
employment of names to designate an unnamed thing. The statute creates 
and defines the relation of a married woman to her husband's land other 
than the homestead. Whenever an attempt is made to speak of that 
relation familiar law words are used-"right," "interest," "property," 
"estate," and the like-everyone of which contains implications not war­
ranted by the statute. Then arguments are made from the implications, 
and so the effect of the statute may be magnified or minimized. 

In the present context, characterization is important because upon it 
depends the applicability of the statute of limitations to the "interest." 

Furthermore, it may be important to distinguish between the ideas 
of a social right, a cause of action, and of a right of action. It is usually 
said that a cause of action arises out of an antecedent primary legal 
right which is invested in a person by law.15 This is distinct from mere 
moral or social proprieties or rights which are by definition not subject 
of a cause of legal action. If one has this present primary legal right, 
and it is infringed, then the right to bring an action comes into the 
picture.16 We are concerned therefore, not only with the question of 
whether the law takes cognizance of the alleged right or interest in such 
a way as to constitute it a cause of action, but also of whether there is 
a remedy or right of action. If so, under the traditional operation of 
the statute of limitations the remedy may be limited.l1 

But the language of the cases alone is of little help in delimiting any 
consistent theory of the nature of the interest. The strength imparted to 
the interest has depended largely on the situations in which the question 
has arisen. Most cases arise after the death of the husband, and involve 
the question of whether the inchoate right survived acts of the husband 
and third parties so as to be enforceable by the widow. The others 
arise during coverture, but involve only incidentally the consideration 
of what nature to lend the interest under the circumstances.18 It may 
be necessary therefore to extract some of the elements in the cases, in 
order to arrive at a more definite view of the contents of the inchoate 
interest. 

"McKee v. Dodd, 152 Cal. 637, 93 Pac. 854 (1908); Bruner v. Martin, 76 Kan. 862, 
93 Pac. 165, 14 L.R.A.(N.S.) 775,23 Am.St.Rep. 172, 14 Ann.Cas. 39 (1907). 

l6American Nat. Ins. Co. v. Hicks, 35 S.W.2d 128, 75 A.L.R. 623 (Tex. Com. App., 
1931) . 

"Miller v. Stoppel, 172 Kan. 391, 241 P.2d 488 (1952); "The statute of limitations 
does not commence to run against a cause of action based on contract until the accural 
thereof and accural of the cause of action means the right to institute and maintain an 
action for its enforcement." In re Estate of Clover, 171 Kan. 697, 237 P.2d 391, 28 
A.L.R. 779 (1951), Syl. 1. 

"'See 2 POWELL, REAL PROPERTY 135 (1950). 
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Fraud on the Marital Rights 
The marital relation gave rise to the concept of dower, and it is now 

generally the motive which prompts enlarging the inchoate interest into 
something of "a 'right,' 'interest,' 'property,' 'estate,' and the like." In 
fact, the interest might conceivably be considered merely an incident 
of the marital status imposed and limited by operation of law; a veto 
power over the husband's acts relative to his land; rather than a separate 
legal or equitable charge, right or property in the husband's lands.19 

Especially where fraud has been committed by a party to the marriage, 
courts do not hesitate to declare the interest paramount to other claims. 
Busenbark v. Busenbark, from which derive most of the statements to 
the effect that the interest is the subject of a cause of action, involved a 
collusive judgment against the husband, resulting in acquisition of the 
land by his children by a previous marriage. Possibly the real basis 
of the decision, one reminiscent of the reaction of courts long ago toward 
alienation by the husband by fine and common recovery,20 was as stated 
by the court: " ... fraud invalidates judgments .... "21 Furthermore, 
the element of fraud will move the court to set aside acts of the spouse 
before the marriage was even consummated. 22 The presence of fraud 
has been held to remove from effect the non-resident spouse proviso in 
the statute, which otherwise excepts from the statute's protection interests 
of non-residents in their spouse's Kansas land. 23 Although the apparent 
purpose of the exception was to clear titles of doubtful claims,24 is was 
held in McKelvey v. McKelvey25 that if the conveyance is fraudulent, 
it passes no interest, and the land remains a part of the estate of the 
decedent claimable by the non-resident widow under the intestate laws. 

Beyond the scope of this note is any inquiry into the constituents of 
the doctrine of fraud which will give a spouse a suit to enforce her 

19Tulane. Title to Real Property-Thirty Year Limitation Statute, 17 WIse. L. REV. 
258, at 269 (1942). The distinction may be merely of emphasis; but if the interest is 
merely an adjunct of the marriage relation, and not a property interest, it would seem 
to follow that no cause of action or present right relative to the spouse's land would 
exist. and that its strength in the various circumstances would weigh according to the 
specific facts and policy of the court. Cf. Nagle v. Tieperman, supra note 13, which de­
emphasizes the interest: and Putnam v. Putnam, 104 Kan. 47, 177 Pac. 838 (1919), 
which enunciated a policy of surveillance of the property rights of married persons in a 
case where divorce was denied, but an equitable division of property was decreed. 

"Haskins, op. cit. supra note 3. 
"Supra note 11, at 577. 
22Green v. Green, 34 Kan. 740, 10 Pac. 256 (1886); Butler v. Butler, 21 Kan. 521, 30 

Am.Rep.441 (1879); Ogg v. Ogg, 122 Kan. 244, 252 Pac. 205 (1927). 
"The provision now stands: " ... Provided, that the surviving spouse shall not be en­

titled to any interest under the provisions of this section in any real estate of which such 
decedent in his lifetime made a conveyance, when such a spouse at the time of the con­
veyance was not a resident of this state and never had been during the existance of the 
marriage relation. K.S.A. 59-505. 

"Buffington v. Grosvenor, supra note 7 at 735. 
"75 Kan. 325, 121 Am.St.Rep. 435, 89 Pac. 663 (1907). 
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marital property rights. It is pertinent, however, that some states have 
expanded the doctrine so as to nullify nearly every transfer by one spouse 
made without the consent of the other. 26 Some have accomplished this 
by legislative enactment. 21 

Has the Spouse a Right of Action? 
Inchoate dower is an interest of value, having a present worth which 

may be judicially ascertained.28 A release of dower constitutes valuable 
consideration to support a contract,29 but this seems irrelevant to the 
question of whether it constitutes a legally recognized cause of action. so 

It cannot be called an interest without legal effect, however, for it 
constitutes a present encumbrance upon any title derived from the hus­
band.al The wife cannot be forced to sign her husband's deed, and 
unless she in some way consents, there will be no specific performance 
against the wife, although there may be an abatement of the purchase 
price. 52 

Standing alone however, its effect is limited. It does not prevent the 
husband from transferring a fee simple title, a3 subject to the possibility 
that the wife will assert her unimpaired interest upon its consummation.34 

The creation of the interest in no way constitutes a diminution of the , 
"As to gifts of land see 49 A.L.R.2d 521 (1956); and see Note, 52 YALE L. REV. 656 

(1943) . 
"'See ego R.S.Mo. 474.150 (2) (Supp. 1957) which provides in substance that any 

conveyance of real estate by a married person without the joinder or other written con­
sent of his spouse is deemed to be in fraud of the marital rights unless the contrary be 
shown. And see Lowe, Transfers in Fraud of Marital Rights, 26 Mo. L. REV. 1 (1961). 

The doctrine is also used against the inter-vivos transferor in some states which have 
limited the statutory interest to the lands of which the decedent died seized, and thus 
eliminated the inchoate facit of the spouse's interest. See Note, 26 ROCKY MTN. L. REV. 
180 (1954). The Model Probate Code proposed that marital rights be limited to an 
inheritance, that any gift made by the decedent within 2 years of the death of the de­
cedent is to be considered in fraud of the marital rights, and that any gift found to be in 
fraud of same shaH at the election of the survivor be treated as a testamentary disposition 
recoverable by him. MODEL PROBATE CODE §§ 22, 33(a), 33 (b) (Simes, 1946). 

""In re Cropsey Ave., 268 N.Y. 183, 197 N.E. 189, 101 A.L.R. 694 (1935); Ladshaw 
v. Drake, 183 S.C. 536, 191 S.E. 713 (1937); But see Patterson v. Durand Farmers Mut. 
Fire Ins., 303 IJJ.App. 128, 24 N.E.2d 740 (1940). See Annot. 34 A.L.R. 1021, 64 
A.L.R. 1053. 

'"Hagerman v. Hagerman, 160 Kan. 742, 165 P.2d 431 (1946); KeHer v. KeHer, 121 
Kan. 520, 247 Pac. 433, 49 A.L.R. 113 (1926); Hoard v. Jones, 199 Kan. 138 237 Pac. 
888 (1925). 

'·Haggerty v. Wagner, 148 Ind. 625,48 N.E. 366 (1897). 
"Firebaugh v. Wittenberg, 309 Ill. 536,141 N.E. 379 (1923). See Annot. 141 A.L.R. 

82 (1942). 
"Williams v. Wessels, 94 Kan. 71, 145 Pac. 856 (1915); AHen V. ElweH, 129 Kan. 

296, 282 Pac. 706 (1929); But she may be estopped to deny consent. Overman v. 
Hathaway, supra note 10. 

"Petta V. Host, 1 Ill.2d 293, 115 N.E.2d 881, 39 A.L.R.2d 1072 (1953); Kreamer v. 
Hitchcock, 207 Md. 481,115 A.2d 255, (concurring opinion, 115 A.2d 928 (1955). 

"Murray v. Murray, 102 Kan. 184, 170 Pac. 393 (1918); Flanigan v. Waters, 57 Kan. 
18,45 Pac. 56 (1896). 
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husband's estate.35 The interest is personal in the sense that it may not 
be aliened by the wife, or otherwise separately conveyed. It is extinguish­
able only by her joinder and release to the source.36 

Two limitations on the inchoate interest not present at common law 
were added by the Kansas legislature. The spouse who was not a resident of 
Kansas at the time of the conveyance and never had been during the 
existance of the marriage can claim the husband's lands only by the laws 
of inheritance.37 The other limitation is that the interest is subordinate 
to the claims of judgment creditors, since the statute provides: ". . . ex­
cept such real estate as has been sold on execution of judicial sale, or 
taken by other legal proceeding; .... "38 

Regarding the interest, such as it now is, there seems to be only one 
thing certain; that in the cases at all involving the question, the court 
was not primarily concerned with whether in fact the spouse has an 
affirmative right of action based on the interest. In Nagle v. Tieperman/9 

it was stated that the statute did not give the wife a present property 
interest in the real estate of the husband; but the question up for con­
sideration was whether her interest prevented a spouse from acquiring 
a tax deed to lands sold for the husband's delinquency. Since at the 
time of the delinquency she had not been a resident and had not b'~n 
in occupancy of the land until after acquiring the deed, it was held th~ 
her interest did not disqualify her. 

An instance where the words of the court were set forth in a situation 
essentially irrelevant to the instant question, is where the spouse served 
as witness for a will which made a gift to the other spouse. There the 
question was whether the property interest disqualified the spouse from 
attending the formalities of execution of a solemn document. Never­
theless, in In re Estate of Williams/O the court stated ce ••• but we 
have repeatedly held that this 'inchoate' interest of the nonconsenting 
spouse has sufficient potency that he may invoke the assistance of the 
courts for its protection." The court then quoted from Overman v. 

"Haggerty v. Wagner, supra note 30, at 370. 
"First Auburn Trust Co. v. Austin, 132 Me. 45, 165 At!. 375 (1933); LeCroy v. Cook, 

211 Ark. 966, 204 S.W.2d 173, 1 A.L.R.2d 1032 (1947); but see language in Munger 
v. Baldridge, 41 Kan. 236, 13 Am.St.Rep. 273, 21 Pac. 159 (1889); Wilkinson v. Elliott, 
43 Kan. 590, 23 Pac. 614 (1890). 

17Phleiderer v. Brooks, 122 Kan. 520, 253 Pac. 549 (1927); Ackers v. First Nat. Bank 
of Topeka, 192 Kan. 319,387 P.2d 840, modified, 192 Kan. 471, 389 P.2d 1 (1963). 

"Supra note 2. See also Stinson v. Bell, 96 Kan. 191, 150 Pac. 603 (1915); Mosteller 
v. Gorrell, 41 Kan. 392, 21 Pac. 232 (1889); Note, Widow's Statutory Interest in Lands 
Conveyed By Husband During Marriage, 9 KAN. B. J. 404 (1940). 

"Supra note 13. Perhaps the basis for the decision came out in Purl v. Purl, 107 Kan. 
314, 191 Pac. 297 (1920) wherein the spouse was held disqualified after having occupied 
the farm throughout. 

"158 Kan. 734, 737, 150 P.2d 336, 338 (1944). 
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Hathaway (estoppel case), Busenbark v. Busenbark (fraudulent judg­
ment), and Putnam v. Putnam (divorce and property settlement), and 
held that the spouse was not disqualified by her interest. 

The question of whether a spouse may affirmatively assert her interest 
has arisen infrequently and in diverse situations. Thus where lands were 
held in co-tenancy and partition was brought, the question was whether 
she was a necessary party to the suit. Kansas, following the general rule, 
held she was not, since her interest is wholly dependant upon the nature 
of the husband's seizing and subject to its limitations. Liability to partition 
was considered an incident of co-tenancy, and the appendant interest 
was therefore held subject to divestment thereby. It may also be ration­
alized that since her interest is divested through no act of the husband, 
she cannot complain.41 The holding implied however that she could in 
no way assert her interest in the proceedings even if she were made a 
formal party.42 

There is a division of authority as to whether a wife may invoke the 
court to protect her interest against waste by her husband or his grantees. 
The Arkansas court stated " ... the majority of us are of the opinion 
that the inchoate right of dower is more nearly like the interest of a 
contingent remainderman who may be protected by impounding the 
funds in cases like this."43 There are few contingent remaindermen how­
ever, who in addition to the condition of survival, must also submit to 
the contingencies of divorce, judicial sale, eminent domain, and being a 
resident of the state as is the case in many jurisdictions.44 

There is of course a wide divergence in the statutory schemes enacted 
by the states for the protection of the survivor of the marriage relation,45 

"Hazelbaker v. Reber, 123 Kan. 131, 254 Pac. 407 (1927); Haggerty v. Wagner, 
supra note 30. 

"Some states provide for her in this situation: "In all cases of sales in partition when 
it appears that a married woman has an inchoate right of dower in any of the property 
sold ... the court shaH ascertain and settle the proportional value of the inchoate . . . 
right . . . and shaH direct such proportion of the proceeds of the sale to be invested, 
secured, or paid over in such manner as to protect the rights and interests of the parties." 
ORE. REV. STAT. 105.340 (1964). And see Note, 25 ORE. L. REV. 199 (1945); and Note 
20 HARV. L. REV. 407 (1906). 

"Tatum v. Tatum, 174 Ark. 110, 295 S.W. 720, 721, 53 A.L.R. 306 (1927); See 
also, Alabama Vermiculite Corp. v. Patterson, 149 F.Supp. 534 (D.C.S.C., 1955); Note, 
25 ORE. L. REV. 199 (1946). 

"See generaHy Rumsey v. SuHivan, 166 App.Div. 246, 150 N.Y.Supp. 287 (1914); 
Note, 11 MINN. L. REV. 351 (1926); Note, 13 MICH. L. REV. 519 (1914); Recent Cases, 
41 HARV. L. REV. 257 (1927); Annot., 53 A.L.R. 309; Annot., 18 A.L.R.2d 141. 

It has been contended that the grantee or lessee of the spouse has a greater right to 
protection in the development and improvement of the land as against the grantor's 
spouse, than does the husband himself who commits waste. 1 AMERICAN LAW OF PROP­
ERTY §5.32 (Casner Ed., 1952). 

"See generally 3 VERNIER, AMERICAN FAMILY LAWS, pp. 355-538 (1935). 
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but little authority can be found under any of them supporting the 
proposition that the inchoate interest of the spouse is of itself the subject 
of affirmative action. Few recent cases have decided the point. In 
Brown v. Brown,46 the New Jersey court imposed a resulting trust upon 
lands transferred by the husband and allowed the wife to "maintain a 
bill to protect her dower" before the grantee could alien the land. In 
a later case she was not allowed such an action since her interest appeared 
of record, and subsequent purchasers would take with notice, and, (ex­
plaining the grounds for the bill allowed in Brown); since no fraud 
would be worked on the marital rights.47 One case cited in Brown seems 
to support the proposition. In Burns v. Lynde, 6 Allen (Mass.) 305 
(1863), a wife was allowed to set aside, as a cloud on her inchoate dower, 
a deed which she successfully contended was void. The court held the 
deed void, even in the absence of fraud, on the ground that she had signed 
it in blank, and in spite of evidence that she had later consented to the 
filling in of the grantee's name. A Wisconsin case lends some support, 
but involved a Wisconsin statute authorizing the holder of a lien or 
encumbrance on land to bring an action to test the validity of the 
adverse claim of another. The court held that the inchoate interest was 
such an encumbrance and allowed her suit.48 The lack of authority on 
this side of the question leads one to believe that when it is said that 
the wife has a protected expectancy, or an interest that will be protected 
in an appropriate situation, it is meant that the inchoate right will not 
be destroyed without the consent of the spouse; and that the lack of a 
legal right of action will not prevent a "court of equity" from taking 
cognizance of the interest in threatening or extenuating circumstances. 

On the other hand there is substantial authority that she may not 
bring any action. In Paulus v. Latta,49 where the wife sued to quiet title 
against her husband's mortgagee and to prevent the further alienation 
of the land, the court held her interest insufficient to be the subject of 
an action. The cases cited in 41 A.L.R. 1115 (1926) indicate that the 
interest gives the wife no right of action during the marriage. 

LIMITATION ON WHAT REMEDY? 
Even though the doctrine of adverse possession involves more than 

the mere barring of a remedy, there must be some remedy available to 
the owner of an interest before the statute begins to run against him.50 

"82 N.J.Eq. 40, 88 At!. 186 (1913). 
"Oram v. Oram, 99 N.J.Eq. 65,132 At!. 485 (1926). 
"Huntzickerv. Crocker, 135 Wis. 38, 115 N.W. 340 (1908). 
"93 Ind. 34 (1884). 
"Gunther & Shirley Co. v. Presbytery of Los Angeles, 85 Ariz. 56, 331 P.2d 257 (1958); 

Miller v. Stoppel, 172 Kan. 391, 241 P.2d 488 (1952); Ralph v. Ball, 100 Kan. 460, 
164 P.2d 1081 (1917). 
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In other words: n 

The principle upon which the Statute of Limitation is applied is not merely 
that the party pleading has set up an adverse claim as having existed 
during the period specified in the statute, but that the adverse claim is 
accompanied by such an invasion of the rights of the opposing party as to 
give the latter a cause of action, which not having been prosecuted within 
the time limited by law is presumed to be extinguished or surrendered. 

The ordinary statutes purport only to limit actions, and do not run until 
a cause of action has accrued. 52 Therefore the general rule is that no 
limitations or adverse possession will bar the wife's inchoate interest, 
even though the husband's title is effectively extinguished.58 Pennsylvania 
applying the doctrine of adverse possession to the inchoate interest, con­
cluded that it might be barred by possession of a stranger to the title, but 
that it could not be barred by the possession of her husband's purchaser.54 

It would seem to be an insurmountable objection to the running of 
the statute that the possession must be adverse and hostile to the interest 
barred. Generally possession becomes hostile when a right of action 
accrues to the claimant of the interest. 55 Thus permissive possession, as 
by a purchaser, life tenant or otherwise, is generally not such as operates 
the statute; at least until a cause of action, or use hostile to the remainder­
man arises.56 The original theory of the statutes of limitation was to 
quiet title and possession to land as against outstanding actions for the 
recovery of possession; limitations therefore did not apply to actions 

"BUSWELL, LIMITATIONS AND ADVERSE POSSESSION, at 327 (1889). 
"The Kansas statutes now state: 
K.S.A. 60-503 "Adverse Possession. No action shall be maintained against any person 

for the recovery of real property who has been in open, exclusive and continuous pos­
session of such real property, either under a claim knowingly adverse, or under a belief 
of ownership, for a period of fifteen (15) years .... " 

K.S.A. 60-5{)7 "Unspecified real property actions. No action shall be maintained for 
the recovery of real property or for the determination of any adverse claim or interest 
therein, not provided for in this article, after fifteen (15) years from the time the cause 
of action accured." 

"See cases cited, Annot., 41 A.L.R. 1115 (1926). Although the annotation considered 
no Kansas cases, the Kansas rule has been consistently applied: Jenkins v. Dewey, supra 
note 1; McKelvey v. McKelvey, supra note 25; Poole v. French, supra note 10; McCul­
lough v. McCullough, 109 Kan. 497, 200 Pac. 298 (1921); Clark v. Clark, 145 Kan. 
262, 65 P.2d 257 (1937». 

"Winters v. Turk, 133 Pa. 359, 19 At!. 354 (1890). See a discussion of the distinction 
between adverse possession by a stranger to the title, and that of the holder of a possessory 
estate, or his successor in interest, against the remainderman in Mossberg jr., Statutes of 
Limitation and Title Examination, 13 OKLA. L. REV. 125 (1960). 

"Federal Sav. & Loan Ins. Corp. v. Urschell, 159 Kan. 674, 157 P.2d 805 (1945). 
"Immell v. Seaverns, 117 Kan. 12, 230 Pac. 69 (1924); Cessna v. Carroll, 178 Kan. 

650,290 P.2d 803, 58 A.L.R.2d 291 (1955). It was stated in Rook v. Horton, 190 N.C. 
180, 129 S.E. 450, 452, 41 A.L.R. 1111 (1925), that: "Her right, while inchoate, 
does not repel the use and enjoyment by others; she is not repelled by the statute of 
limitations." 
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available to one in possession,57 nor to one bringing an equitable bill in the 
nature of quia timet. 58 Once possessory rights were quieted, by analogy 
all other rights were likewise considered barred in equity. Where an action 
to quiet title or remove a cloud was available and the statute has run, 
only a minority of courts have applied a reciprocal limitation on a 
possessory action which may have later accrued to the same person, 59 even 
though this results in barring an action before it has accrued, or "become 
consummate".60 

This brings us to the statement of the court in Jenkins v. Dewey:61 
"Instead of asserting title or instituting some appropriate proceeding to 
preserve his contingent interest when he found that he grantee was 
claiming a perfect title, he (the husband), with full knowledge of the 
adverse claim and occupation of the premises, allowed his possible and 
incidental interest to be completely extinguished." If this asserts that a 
spouse may institute an action for the establishment of this right, a 
legitimate query is; "What would be the nature of such a suit, and what 
would it accomplish?" 

In McKelvey v. McKelvey/2 wherein a widow sued for ejectment 
of the grantees of her husband, it was stated: 

While it has been held in this state that the wife may, during the lifetime 
of her husband institute proceedings to protect her interest in her hus­
band's real estate, as in the Busenbark case, supra, all remedies are not 
open to her during the life of her husband, and the remedy pursued by 
the wife in this case is one of those she was not entitled to invoke during 
the lifetime of her husband. Notwithstanding the interest of the wife in 
the real estate of her husband during his lifetime she may not maintain 
ejectment or partition for such interest. It is only upon his death that her 
right of action for ejectment accrues to her .... 

It should follow that the action maintainable by the wife is in some 
sense droitural rather than possessory, and therefore under the New 
Kansas Code of Civil Procedure (1963), there may be two proceedings 
open to her. 

"Cooper v. Rhea, 82 Kan. 109, 136 Am.St.Rep. 100, 29 L.R.A. (N.S.) 1930, 20 
Ann.Cas. 42, 107 Pac. 799 (1910); Coxv. Watkins, 149 Kan. 209, 87 P.2d 243 (1939); 
.Tones v. Hammond, 118 Kan. 479, 235 Pac. 857 (1925); and see esp. Murrison v. 
Fenstermacher, 166 Kan. 568, 203 P.2d 160,7 A.L.R.2d 1360 (1949). 

'"Grove v. Jennings, 46 Kan. 366, 26 Pac. 738 (1891); Withroder v. Wiederoder, 156 
Kan. 570, 134 P.2d 381 (1943); though laches might apply; McFadden v. McFadden, 
187 Kan. 398, 357 P.2d 751 (1957). 

"Criswell v. Criswell, 101 Neb. 349, 163 N.W. 302 (1917); See also Ballentine, supra 
note 9; Mossberg jr., supra note 54. 

G·See Note, 2 MINN. L. REV. 137 (1918); 1 AMERICAN LAW OF PROPERTY §4.113 
(Casner Ed. 1952). 

6lSupra note 1, at 58. 
G'Supra note 25, 332. 
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A quiet title action is provided in the New Code, for the quieting or 
determining of title or interests in property, regardless of possession.6a 

The elimination of the requirement of possession in the plaintiff apparently 
brings the action more in line with the previous actions to remove a 
cloud, which had been allowed concurrent with the statutory proceeding, 
to one out of possession, who was without the right to sue in ejectment.6' 

In this action, the claimant must first establish that the outstanding 
interest or estate was adverse to the inchoate interest. Furthermore, the 
scope of the action may be limited by the stated purpose: to "determine" 
the estate or interest adverse to that held by the plaintiff. As far as the 
relief to be granted is concerned, it is ponderable what the action might 
do for the holder of the inchoate interest, other than justify the running 
of the statute of limitation,65 since the spouse has no right to a declaration 
that the outstanding interest is void. Failure to join in the conveyance 
does not invalidate the conveyance,66 and if a bona fide purchaser for 
value without notice could be found, a conveyance to him would be 
absolute.67 There is some authority that a contingent remainderman 
may sue to quiet his interest and remove a possible foundation for a 
future adverse claim. 68 But to speak of a "cloud" on one's inchoate dower 
interest seems somewhat of a twist. Assuming that the spouse's interest 
is not inchoate and immature, but rather an estate in lands in the nature 
of a contingent remainder or executory interest, it is submitted that 
the relief to be granted would in no way change the legal relation of 
the parties, and that such a suit would amount to one for a declaratory 
judgment; and this, after having applied the maxim that equity once 
having taken cognizance of an action will decree such relief as is necessary 
to completely and finally dispose of the controversy. 

The New Kansas Code also provides for a declaratory judgment action 
much the same as that provided in the old code. It states: 69 

In cases of actual controversy, courts of record within the scope of their 
respective jurisdictions shall have the power to make binding adjudica­
tions of right, whether or not consequential relief is, or at the time should 
be, claimed, and no action or proceedings shall be open to objection on 

"'K.S.A. 60-1002 (a) "Right 0/ Action. An action may be brought by any person who 
claims an estate or interest therein adverse to him, for the purpose of determining such 
adverse claim." 

"Withroder v. Wiederoder, supra note 58. 
·'The requirement that there be some consequential relief is discussed in Sharpe 

v. Sharpe, 164 Kan. 484, 190 P.2d 344 (1948). The effect of the old quiet title action 
is considered in Wheeler v. Ballard, 91 Kan. 354, 137 Pac. 789 (1914). 

"Cases cited supra note 33. 
·'Petta v. Host, supra note 33. 
"See Annot. 144 A.L.R. 769, 799 (1943); The Restatement makes no distinction 

between vested and contingent interests, concerning this right. 2 RESTATEMENT, PROP., 
§213 (1936). 

""K.S.A. 60-1701. 
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the ground that a judgment or order merely declaratory of right is the 
only relief requested . . . and this enumeration does not exclude other 
instances of a~tual antagonistic assertion and denial of right. (Emphasis 
supplied.) 

The essential element here is the requirement that there be a "right," 
and that it not be conceded by the opponent, but rather that it be 
denied by an adverse claim. 70 Furthermore the judicial function has 
traditionally been limited to present controversies between adversaries, 
and declaratory judgment jurisdiction generally does not extend to the 
rendering of advisory opinions, determinations of remote contingencies 
or matters contingent upon the happening of some future event ( or 
events) .71 Although what constitutes a justiciable controversy cannot be 
exactly stated apart from the facts of decided cases, it has been said 
that where no coercive cause of action has accrued, the test is whether 
it is "relatively certain" that coercive litigation will eventually ensue 
between the parties.72 Factors usually considered by the court include 
absence of adverse parties, lack of a legally protectible interest in the 
petitioner, and whether the net burden on the judicial system will be 
significantly increased.78 

The question of the appropriateness of the inchoate interest as a 
subject of declaratory relief,74 and whether there is an interest to which 
other rights may be adverse, brings us back to the consideration of the 
nature and content which the courts have imparted to the interest. The 
essential distinction was stated in Davis v. Angel:75 

I am prepared to admit that an existing interest, whether it be vested or 
contingent, however future or remote, may, if it be a present interest, may 
form the foundation of a right in the party representing it to come here 
with a bill to have the share secured .... But though the distinction is a 
fine one, yet it perfectly exists, and is easily apprehended;-I mean the 
distinction between an interest that has arisen and is represented, and an 
interest that has not arisen and that may never arise, but with regard to 
which there is a remote possibility that the event which has not occurred, 
and upon which it is made to hang, may thereafter occur. The latter is 
not an interest, it is not a right; it is nothing more than a bare expectation 
of a future right. The expectation of a future interest, or rather of a fu-

'·Ct. Martin v. Brisbois, 172 Kan. 679, 242 P.2d 1061 (1952); Hotchkiss v. White, 
191 Kan. 534, 382 P.2d 325 (1963). 

"Williams v. Flood, 124 Kan. 728, 262 Pac. 563 (1928); Boeing Airplane Co. v. Board 
of County Comm'rs, 164 Kan. 149, 188 P.2d 429, 11 A.L.R.2d 350 (1948). 

"'Note, Developments in the Law-Declaratory Judgments, 62 HARv. L. REV. 787, at 
794 and 857 (1949). 

"Id. at 795. 
"See generally Annots., 12 A.L.R. 52, 50 A.L.R. 47, 68 A.L.R. 118, 87 A.L.R. 1216, 

concerning the proper subject of declaratory judgments. 
'"4 DeG.F.&S. 524,45 Eng.Reprint 1287 (1872), as quoted in 12 A.L.R. 52, at 71. 
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ture event that may give an interest, is not a thing which would justify 
a court of equity in entertaining a suit at the instance of a party having 
that and nothing more. 

An interest in land is above all an interest in the use, enjoyment or 
possession thereof, present or future, and if the nature of the interest 
is to be finally decided, the court would seem to be left with two altern­
atives; either it is a right conferred by statute, presently owned which 
may become possessory; or it is not a property right, but an expectancy, 
coupled with the power to assert a veto over the acts of the husband 
to protect this incident of the marriage relation. The choice ought to 
determine the legal consequences which follow. 

The Kansas cases usually refer to the interest as existing and present, 
though contingent. 76 However there have been intimations that it is not 
merely contingent, but inchoate, immature, merely possible, or non­
existant until consummation.71 Apart from the above considerations, it 
may be safely concluded that should the court eventually find that the 
interest alone is sufficient to support an action, it will be going farther 
than most courts have yet gone. 

MARKETABLE TITLE STATUTES 

The many problems pointed out above call for a concluding note on 
the relatively recent development in conveyancing, the "Marketable 
Title" statutes. 78 The ancient purpose of the doctrine of title by adverse 
possession was to quiet title in the one in possession on the theory that: 
"A possession which has continued for a long time without interruption 
and which has been accompanied by an uninterrupted claim of ownership, 
ought to prevail against all the world."79 

"Busenbark v. Busenbark, supra note 11; Munger v. Baldridge, supra note 36; Mc­
Kelvey, v. McKelvey, supra note 25. 

"Hamblin v. Marchant, 104 Kan. 689, 180 Pac. 811 (1919); Nagle v. Tieperman, 
supra note 13; Buffington v. Grosvenor, supra note 7. 

'"The Kansas legislature enacted such an act with the Kansas Code of Civil Procedure, 
K.S.A. 60-502, which inter alia, expressly limited actions to enforce " ... any constitu­
tional or statutory right of one spouse in any property of the other spouse, either living 
or dead, if any such interest is based upon an instrument dated, or upon facts or cir­
cumstances which arose or existed, more than twenty-five (25) years before the com­
mencement of the action. In the case of any action to enforce any right in property 
alleged to have been alienated by one spouse without the consent of the other spouse, 
such period of twenty-five (25) years shall be deemed to have commenced with the 
recording of the deed or other instrument which effected the alienation of such property 
by the spouse who held title to the same." 

This clause fell with the rest of the section when a fatal ambiguity was found in the 
section relating to the determining of possession under the act. Great Lakes Pipe Line Co. 
v. Wetschensky, 193 Kan. 706, 396 P.2d 295 (1964). 

T9LANGDELL, EQUITY PL., § 121, as quoted in Ballentine, supra note 9. 
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Furthennore, as was well-stated by an authority: 80 

Except for government grant, possession is thus the ultimate root of all 
titles. Title deeds are nothing but the history or evidence of the transfer 
of rights arising from possession, reaching back perhaps to 'that mailed 
marauder, that royal robber,' that great adverse possessor,-William the 
Conqueror. 

It is the Statute of Limitations however, which prescribes a time prior 
to which a party need not search for proof of his title and right to 
possession. Although the fonn of the statutes has varied; some purporting 
to extinguish right and title, and others only to bar the remedy of 
ejectment, or "actions for the recovery of real property", the effect, once 
it is detennined that the statute has run, is to take away both right and 
remedy.8l 

The purpose of the marketability of titles statutes are much in line 
with the initial undertaking of the common law doctrine and the statutes 
of limitation-to extinguish and "cure" defects and broken links in the 
chain of title which have outlived their worth.82 They are also thought 
to provide somewhat of a panacea for titles; relieving much of the 
economic waste involved in abstracting. 

V pon reflection, the problem of fonn versus substantive right, or the 
"right-remedy" dicotomy, seems to remain of importance where it is 
desired to limit not only actions, but also inchoate and future interests, 
for traditionally, the statutes affect only the remedy and do not touch 
the underlying rights. 83 Thus some method must be found to extinguish 
a right which is not accompanied by a remedy. There have been two 
general approaches among the marketable title statutes: one type purports 
to limit actions in the traditional manner while the other clears title by 
attempting to define marketable titles and to cut off interests in favor of 
such title-in other words to eliminate the difference between "market-

S·Ballentine, supra note 9, at 137. 
StId. at 140. See also Note, Developments-Statutes of Limitations, 63 HARV. L. REV. 

1177 at 1186 (1950). 
Although it has been stated in Kansas that a change of the limitation on an action is 

not unconstitutional, since it affects the remedy only and does not impair rights or obli­
gations, In re Estate of Reed, 157 Kan. 602, 142 P.2d 824 (1943), the perhaps unique 
effect of limitation of actions for the recovery of real property is to transfer title as well as 
extinguish the remedy. Freeman v. Funk, 85 Kan. 473,46 L.R.A.(N.S.) 487, 117 Pac. 
1024 (1911); Hushaw v. Farmers' Kansas Union Royalty Co., 149 Kan. 64, 86 P.2d 559, 
app.dismissed 307 U.S. 615, reh.den. 308 U.S. 634 (1939). 

s'Note, Limitations of Actions Affecting Titles to Real Estate, 33 MINN. L. REV. 54 
(1948); Aigler, Clearance of Land Titles-A Statutory Step, 44 MICH. L. REV. 45 
(1945). 

"In r8 Estate of Reed, supra note 81. 
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able title," and "real title".84 Although the latter type would not seem 
to be subject to the technical limitations of the traditional statutes, the 
effect of both is substantially the same. 

As a general proposition, the former type operate to bar all actions 
based upon an instrument or event of a certain age, calculated without 
any tolling for disabilities, but to give the holder of the interest the 
remedy of extending the statute by some method of recordation. They 
differ in many ways from the traditional statutes of limitation, and there 
is an argument to be made that they are in fact not limitation statutes.85 
For instance the period of limitation runs even when the interest holder 
has no remedy because of legal disability, and it does not purport to 
commence when a cause of action accrues to the interest holder. 1£ they 
are nevertheless to be interpreted as a traditional, though qualified, type 
of limitation, the constitutional objection of barring a right before there 
is a remedy might be brought up. 

If construction is to accord with the general intent of the statute, it 
would seem that the words of a statute such as the now inoperative 
Kansas statute, which purports to bar actions to enforce interests " ... based 
upon an instrument dated, or upon facts or circumstances which arose 
or existed, more than twenty-five (25) years before the commencement 
of the action," should not be limited in application to facts or circum­
stances giving a right of action for the interest created. It would follow 
then, that interests such as contingent remainders would be barred before 
the right to bring an action has accrued. But if there is a provision 
requiring an act on the part of the holder of the right to preserve such 
right, the validity of the act probably is saved, at least on this ground; 
for this is the essence of the ancient statutes of limitation, and is not 
violative of the principle that a party must be given an opportunity to try 

"As a matter of wordage, there are no two alike. As a matter of form, the limitation 
type includes: KAN.L. 1963, c. 303,60-502, which states: "Claims existing over twenty­
five years. (a) Party out of possession. No action shall be maintained by any person, 
regardless of whether such person is subject to any legal disability, . . . to recover such 
property or to establish or enforce any lien, right, title, or any other interest whatsoever 
therein, ... if such interest is based upon an instrument dated, or upon facts or circum­
stances which arouse or existed, more than twenty-five (25) years before the commence­
ment of the action."; ILL.REV.STAT. c. 83, §10 et.seq. (1961); IOWA CODE ANNO. 
§614.15 et seq.(1943); WIS.STAT. §330.15 (1959); MINN.STAT.ANNO. §541.023 (1945), 
Amended by Laws 1947, c. 118, §1; see also N.Y. REAL PROP. LAW §345.349 (Mc­
Kinney's Conso!. Laws 1958). 

The marketable title type includes: IND.STAT.ANNO §56-1101 (Burns, 1963); MICH. 
STAT.ANNO. §26.1271 (1945); REV.STAT.NEB. §76-288 et.seq. (1947); REV.CODE 
N.DAKOTA c. 47-19A-01 (Supp., 1953); OHIO REV. CODE, §5301.47 et.seq. (Supp.,1963); 
S.DAKOTA CODE, 51.16B-01 (Supp.1960); See generally Annot. 71 A.L.R.2d 846 (1960). 

There have been questions as to whether in actual operation, the statutes accomplish 
what they were designed to do, regardless of which form the drafters chose. Axley, Title 
to Real Property, 17 WIS. L. REV. 258 (1942); Maloney, Comments on Minnesota Laws, 
30 MINN. L. REV. 32 (1945). 

"Axley, supra note 84; Maloney, supra note 84; Aigler, supra note 82. 
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his rights in court.88 In this and many other areas, the enactments are 
the subject of much discussion.81 

CONCLUSION 
The conflict between the inchoate interest of the spouse and the 

marketable title represents a collision of basic social and judicial policies. 
The resolution of the problem, as usual, would initially be a matter for 
the legislature. The recent Kansas enactment, in spite of its declared 
invalidity, indicates an inclination on the part of the legislature towards 
resolution in favor of the marketability and alienability of land in Kansas. 
If it may be assumed that efforts will be resumed, to alleviate what in the 
eyes of many is an immediate need for better conveyancing and more 
efficient abstracting, it will be up to the court to effectively implement 
the statutory effort. In such event, it would appear advisable to review 
such ancient vestiges of the common law as inchoate dower, and enunciate 
some consistent theory as to what it really is. 

DAVID K. FROMME 

"2 COOLEY, CONSTITUTIONAL LIMITATIONS 764 (8th Ed.,1927); Aigler, supra note 82; 
Note, Constitutionality of Marketable Titlll Legislation, 47 IOWA L. REV. 413 (1962). 

"See generally; Basye, Trends and Progress-Thll Marketablll Title Acts, 47 IOWA 
L. REV. 261 (1962); Cook Modernization of Recording Statutes, 13 WESTERN RES. L. 
639 (1962). 


