The Compulsory Pooling Debate and Statutory Unitization (Session #12)

The Compulsory Pooling Debate -- The Case for Some Form of Statutory Pooling

A. What is Compulsory or Statutory Pooling?

1. Statutory process by which an owner or operator my petition the authorized
state agency for a pooling order. If granted, the order will mandate the inclusion of the
interests of non-consenting owners or operators in the pooled area and establish the
terms upon which all parties involved will be compensated.

2. Kansas first jurisdiction to enact forced pooling — municipal ordinance in
Winfield, Kansas enacted in 1927. Validity of a similar municipal ordinance upheld in
Marrs v. City of Oxford, 24 F.2d 541 (D. Kan. 1928), aff'd, 32 F.2d 134 (8t Cir. 1929)
(denying that an ordinance requiring well spacing and shared production constituted a
violation of local police power and the privileges and immunities clause of the 14t
Amendment).

3. Statewide statutory pooling statutes first enacted in New Mexico and Oklahoma
in 1935 and, today, have been enacted in most oil and gas producing states. 33 states
have pooling statutes. Kansas is the only significant oil and gas producing state without
statutory pooling.
B. Rationale for Statutory Pooling

Means to solve the problems of waste and inefficiency created by the common law "rule
of capture." Statutory pooling is a means of providing for equitable and efficient
development of oil and gas while preventing the drilling of unnecessary wells.

C. Who may by Subject to Statutory Pooling?

1. Working interest owners who own leases in the land sought to be pooled but do
not voluntarily agree to share in the costs of drilling and producing a well in the unit.

2. Mineral owners who own mineral rights in the land sought to be pooed but do
not agree to lease those mineral rights.

3. Mineral owners who have leased their minerals in the land sought to be pooled
but do not consent to voluntarily pool their interest with others to form a drilling unit.
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D. The Case for Statutory Pooling.
Statutory Pooling is "pro development" — removes "roadblocks" to ability to drill wells
Lack of statutory pooling lets the "minority" dictate the "majority" — stalls or prevents
development.
Minimizes wasteful "stranded" gas reserves and leasehold acreage
Consistent with KCC's duty is to statutory duty to prevent waste

Procedures to protect "minority" owners of small tracts

E. Why statutory pooling should be considered in Kansas?
The desire to enact some form of statutory pooling in Kansas has been caused by two
recent developments in the oil and gas industry: (1) increased use of horizontal drilling

technology; and (2) increased use of 3D seismic technology.

Better technology/lower costs have driven the recent increase in drilling
horizontal wells

Horizontal wells means: longer wellbores; and the need for larger drilling units;
need more land; increased chances for "holes" in your drilling unit — either
through an unleased mineral owner or an unwilling working interest owner.

Vertical wells can also benefit from statutory pooling — 3D seismic

Need large block of land to conduct seismic shoot — may not get all of
every tract leased.

Seismic feature located on tract with only 75% leased or 50% leased to
other lessee.

E. Final Thoughts

Statutory pooling, also known as "forced pooling," has a negative connotation — oil and
gas operators are independent by nature and do not like to be "forced" to do anything.
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In reality, "forced pooling" is quite benign: provides a regulatory process enabling the
Commission to issue orders requiring the owners of separately owned tracts within an
area to pool their interests in the underlying deposit of oil and gas and operate as a
single unit. Owners in the pool have a chance to be heard, and have their interests
protected.

Perception that "forced pooling" is not fair is wrong. Prefer to refer to it as "fair
pooling" -- provides a process for just and fair compensation

Also, the availability of statutory pooling does not preclude voluntary pooling by
agreement or lease authority, but gives the operator a process through which pooling
can be achieved other than through agreement of all parties.

A fear that statutory pooling will be used in lieu of pooling by agreement is unfounded.

In most cases, pooling by agreement is faster, less expensive, and more predictable.
Statutory pooling should be the exception and not the rule.
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